Fulton County Superior Court
**EFILED***LW
Date: 7/3/2023 4:27 PM

Che Alexander, Clerk

IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

THE ORCHARD PROPERTY
OWNERS ASSOCIATION II, INC.

Plaintiff, CIVIL ACTION NO.: ~ 2023CV382248
V.
HABERSHAM COUNTY, GEORGIA

Defendant.

VERIFIED COMPLAINT FOR PERMANENT INJUNCTIVE RELIEF

COMES NOW, The Orchard Property Owners Association II, Inc. (the “Association”), by
and through its undersigned counsel, and files this Verified Complaint for Permanent Injunctive
Relief (the “Complaint”) against Defendant Habersham County, Georgia (the “Defendant”)
respectfully showing this Court as follows:

PARTIES, JURISDICTION AND VENUE

1.
Defendant is a political subdivision of the State of Georgia.
2.
Defendant may be served with the Summons and Complaint through a majority of its
County Commissioners pursuant to O.C.G.A. § 36-1-5.
3.
Defendant is subject to the jurisdiction of this Court and venue is proper herein pursuant to

0.C.G.A. § 50-21-1.



4.
The Association is a Georgia non-profit corporation created pursuant to the laws of the
State of Georgia and the Declaration of Covenants and Restrictions for The Orchard, which is
recorded in Deed Book 240, Page 419, et seq. of the Habersham County, Georgia records, as
amended and supplemented (the “Declaration”).
5.
By filing this action, the Association submits itself to the jurisdiction and venue of this
Court.
FACTS
6.
This is an action for permanent injunctive relief for the Defendant’s violation of the
Declaration and the Habersham County Code of Ordinances.
7.
A true and accurate copy of the Declaration and all amendments and supplements thereto
is attached hereto as Exhibit “A” and is incorporated herein by this reference.
8.
The Orchard Subdivision is a residential subdivision development in Habersham County,
Georgia.
9.

The Association is the property owners association for The Orchard Subdivision.



10.
Defendant is the purported owner of the real property commonly known as Lot 20, Phase
IX of The Orchard Subdivision (the “Subject Property”), being more particularly described as

follows:

ALL THAT TRACT or parcel of land lying and being in Land Lots 122 and 123 of the 13™
Land District of Habersham County, Georgia, and being Lot 20, Phase IX (9) of The Orchard
Subdivision as per plat of record, recorded in Plat Book 38, Page 17, of the Habersham

County, Georgia, deed records, said plat being incorporated herein and made a part hereof
by reference.

11.
The Subject Property is located within The Orchard Subdivision.
12.

A true and accurate copy of the Deed for Public Use recorded at Deed Book 489, Page 910
of the Habersham County, Georgia records evidencing the Defendant’s purported ownership
interest in the Subject Property is attached hereto as Exhibit “B” and is incorporated herein by
this reference.

13.

Defendant is an “Owner” as such term is defined in the Declaration.
14.

The Subject Property is a “Lot” as such term is defined in the Declaration.
15.

The Subject Property is subject to all the terms, conditions, requirements and restrictions
in the Declaration.

16.

The Defendant is subject to all the terms, conditions and requirements of the Declaration.



17.
Defendant admits that the Subject Property is subject to the Declaration.
18.
The Deed for Public Use attached hereto as Exhibit “B” expressly states that the Subject
Property is subject to the Declaration.
19.
Specifically, the Deed for Public Use attached hereto as Exhibit “B” states, in relevant

portion, as follows:

The above deseribed property is conveyed subject to Declaration of Covenants and
Restrictions for “The Orchard” dated November 21, 1988, recorded in the office of the Clerk
of Superior Court of Habersham County, Georgia Deed Records in Deed Book 240, Pages 419,
et seq.; as amended by an instrument dated March 13, 1989, recorded in Deed Book 244, Page
25; and as further amended by anr instrument dated April 5, 1989, recorded in Deed Book 244,
Page 396, et seq., and as further amended by an instrument dated August 22, 1994, and
recorded in Deed Book 322, Page 491, et seq., in aforesaid records.

20.
A true and accurate copy of the letter from Ty Akins, Chairman, Habersham County
Board of Commissioners, to Mr. Thomas Wigley dated April 20, 2023, that the Association
received from Defendant regarding the Subject Property is attached hereto as Exhibit “C” and
incorporated herein by this reference.
21.
Article 8, Section 8.1.1 of the Declaration, as amended, restricts the use of all Lots in The
Orchard Subdivision to single family, private, residential Dwellings and for no other purpose.
22.

Specifically, Article 8, Section 8.1.1 of the Declaration, as amended, states as follows:



8.1.1 Residential Use. The Lots at The Orchard shall be and are
restricted exclusively to single-family residential use and no trade or business of any kind may
be conducted in or from a Lot or any part of the Property either as a primary or accessory use
of either the Lot or any portion of the Property; provided, however, an Owner or occupant may
conduct accessory business activities on the Lot so long as the Lot is improved with a Dwelling
and (a) the existence or operation of the business activity is not apparent or detectible by sound
or smell from the exterior of the Dwelling; (b) the business activity does not regularly involve
an unreasonable number of persons or vehicles coming on to the Property who do not reside on
the Property; (c) the business activity would not include having any tools of a particular trade
stored or placed in any area outside the Dwelling located on the Lot; (d) the business activity
conforms to all zoning requirements for the Property; and (e) the business activity does not
require use of common element utilities or does not constitute a nuisance or a hazardous or
offensive use, as may be determined in the sole discretion of the Board of Directors. The
foregoing restrictions as to residential use shall not, however, be construed in such a manner as
to prohibit an Owner or his tenant, if any, from (i) maintzining his personal professional library,
{ii) keeping his personal business or professional records or accounts, (iii) handling telephone
calls, facsimile communications or correspondence relating to his or her business or profession.
Such uses are expressly declared customarily incidental to the principal residential use and do
not violate these restrictions.

23.

Article 8, Section 8.1.10 of the Declaration, as amended, prohibits the erection of radio,
television or other electronic antennae, aerial or satellite receiving dish, or other reception or
transmission devices on Lots in The Orchard Subdivision, including the Subject Property.

24.

Specifically, Article 8, Section 8.1.10 of the Declaration states as follows:
8.1.10 Antennae. No radio, television or other electronic antennae,
aerial or satellite recelving dish, or other reception or transmission deviee may be erected
or maintained anywhere on the Common Property or the exterior of any Dwelling {unless

installed by Developer or the Assoclation).
25.
Pursuant to Article 9, Section 9.2 of the Declaration, no Improvement shall be constructed
or erected on any Lot in The Orchard Subdivision, including the Subject Property, without the

express written approval of the Architectural Review Board of the Association (the “A.R.B.”).



26.

Specifically, Article 9, Section 9.2 of the Declaration, as amended, states as follows:

9.1.2 No Improvement shall be constructed, srected, removed, planted
or maintained, nor shall any addition to or any c¢hange, replacement or alterations therein
be made until the plans and specifications showing the nature, kind, shape, height,
materials, fioor plans, color scheme and the loeations of same shall have been submitted
to and approved in writing by the A.R.B. As part of the application process, two (2)
complete sets of plans and specifications prepared by an architeet, landscape architect,
engineer or other person found to be qualified by the A.R.B. shall be submitted for
approval by written application on such form as may be provided or required by the A.R.B.
The A.R.B. may require submission of samples of building materials and colors proposed to
be used. All construetion shall be done by a licensed general contractor approved In
writing by the A.R.B.

217.

Pursuant to Article I, Section 1.16 of the Declaration, the term “Improvements” means and
refers to all structures of any find for purposes of the Declaration. Article I, Section 1.16 of the
Declaration.

28.

Specifically, Article I, Section 1.16 of the Declaration defines the term “Improvements” as

follows:

1.16 "Improvements” shall mean and refer to all structures of any kind,

including, without limitation, any building, wall, fence, sign, paving, grading, swimming
pool, jacuzzi, spa, patio, tennis court or screen enclosure or screening of any type, sewer,
drain, disposal system, driveway, sidewalk, decorative building, planting, landscaping,

landseape device or abjeet or any and all types of struetures or improvements, whether or



not the purpose thereof is purely decorative or otherwise, and any and all additions,

alterations, modifieations, or changes thereto or thereof.

29.

A public communication tower is a structure.

30.

A public communication tower is considered an “Improvement” pursuant to Article I,
Section 1.16 of the Declaration.

31.

Article 8, Section 8.1.32 of the Declaration expressly prohibits the installation or use of
machinery or equipment on Lots in The Orchard Subdivision, including the Subject Property,
unless consented by the A.R.B.

32.

Specifically, Article 8, Section 8.1.32 of the Declaration states as follows:

8.1.32 Installation or Use of Machinery. No machinery or eguipment
other than the original installations may be installed or used unless the advance written

consent of the A.R.B. is obtnined in each and every instance,

33.

Article 8, Section 8.1.37 of the Declaration prohibits removal of any tree having a
diameter of 6 inches or more, measured from a point 4 feet above the ground, from Lots in The
Orchards, including the Subject Property, without the prior written approval of the A.R.B.

34.

Specifically, Article 8, Section 8.1.37 of the Declaration states as follows:



8.1.37 Tree Removal. MNo Owner shall remove any tree having a
diemeter of six (6) inches or more, measured from a point four (4) [eet above the ground
from the Lot without the prior written approval of the A.R.B. Under no circumstances
may any Owner remove any tree, shrub, bush, flower, or other plant or vegetation, from

any area of the Common Property at any time.

35.
Pursuant to Article 14, Section 14.5 of the Declaration, as amended, each Owner of a Lot
in the Orchard Subdivision is required to comply strictly with the Declaration.
36.
The Association has the express contractual right to enforce the Declaration.
37.
Pursuant to Article 14, Section 14.5 of the Declaration, as amended, in the event of a
violation or breach, or threatened violation or breach, of the Declaration, the Association shall
have the right to proceed at law or in equity to compel compliance therewith or to prevent a

threatened violation or breach thereof.
38.

Specifically, Article 14, Section 14.5 of the Declaration, as amended, states as follows:



14.5 Enforcement. Each Owner of occupant of a Lot shall comply strictly with
the covenants and restrictions set forth in this Declaration, with the By-Laws, and with any rules
and regulations adopted pursvant to this Declaration, as any of the szme may be lawfully
amended from time to time. In the event of a violation or breach, or threatened violation or
breach, of any of the same, the Association or any aggrieved Owner, jointly and severally, shall
have the right to proceed at law or in equity to compel compliance therewith or o prevent a
threatened violation or breach thereof. The Association or any duly authorized agent thereof
shall, after ten (10) days written notice, have the right to enter upon any portion of the Property
where 2 violation exists and summarily abate or remove, at the expense of the violating Owner,
using such force as may be reasonably necessary, any erection, thing or condition that may be
or exist contrary to the intent and meaning of the provisions hereof. Neither the Association nor
its agents shall be deemed guilty or liable for any manner of trespass for such entry, abatement,
or removal. Further, after ten (10} days written notice, the Association shall have the right to
levy fines against the Owner for a continuing violation or breach. Collection of fines may be
enforced against an Owner as if such charges were a Common Expense owed by the Owner
involved, and such fines may be added and thereupon shall become part of such Owner's
assessments. No delay, failure or omission on the part of the Associaton or any aggrieved
Owner in exercising any right, power or remedy herein provided shall be construed as an
acquiescence therein or shall be deemed a waiver of the right to do so thereafter as to the same
violation or breach, or as to a violation or breach occurring prior or subsequent thereto, and
shall not bar or affect its enforcement. No right of action shall accrue nor shall any action be
brought or maintained by anyone whatsocver against the Association for or on account of any
failure to bring any action on account of any violation or breach, or threatened violation or
breach of the provisions and regulations, however long continued, or for impossible provisions
which may be unenforceable.

39.

Defendant is erecting a public communication tower on the Subject Property in violation

of the Declaration.

40.

The A.R.B. has not approved any plans and specifications for the erection of a public

communication tower on the Subject Property.

41.

The A.R.B. has not approved the installation or use of equipment or machinery on the

Subject Property.



42.

The erection of the public communication tower on the Subject Property violates the

residential use restrictions in Article 8, Section 8.1.1 of the Declaration, as amended.
43.

The erection of the public communication tower on the Subject Property violates the
prohibition against erecting antennae, dishes and other reception and transmission devices in
Article 8, Section 8.1.10 of the Declaration, as amended.

44.

The erection of the public communication tower on the Subject Property, the cutting of
trees, clearing of land and other site work violates the restrictions against installation and use of
equipment and machinery without A.R.B. approval in Article 8, Section 8.1.32 of the Declaration.

45.

Defendant has cut trees from the Subject Property without approval from the A.R.B. in
violation of the Declaration.

46.

Defendant has cut trees with a diameter of 6 inches or more, measured from a point 4 feet
above the ground, on the Subject Property without approval from the A.R.B. in violation of the
Declaration.

47.
Defendant has cut a new road on the Subject Property without approval from the A.R.B. in

violation of the Declaration.
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48.

A true and accurate photograph of the Subject Property which depicts the tree removal and
new road on the Subject Property is attached hereto as Exhibit “D” and incorporated herein by
this reference.

49.

There is no existing county fire, sheriff or other public service facilities owned and operated
by Defendant on the Subject Property.

50.

The public communication tower does not fall within any of the non-commercial
exceptions in Chapter 68, Article XVI, Sec. 68-1603 of the Habersham County Code of
Ordinances.

51.

The public communication tower will be located within a traditional subdivision and not
on the fringe in violation of Chapter 68, Article XVI, Sec. 68-1606(b)(3) of the Habersham County
Code of Ordinances.

52.

The public communication tower will be located within one eighth mile from a dwelling
in violation of Chapter 68, Article XVI, Sec. 68-1606(b)(3) of the Habersham County Code of
Ordinances.

53.

There is no proof of technical need for the public communication tower to be located on

the Subject Property pursuant to Chapter 68, Article XVI, Sec. 68-1606(c) of the Habersham

County Code of Ordinances.
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54.
There are alternative sites for the public communication tower in Habersham County.

COUNT ONE — INJUNCTIVE RELIEF

55.

The Association hereby incorporates Paragraphs 1-54 as if each such Paragraph was fully
restated herein.

56.

Defendant has violated the Declaration by operating machinery and equipment on the
Subject Property without approval from the A.R.B., cutting trees on the Subject Property without
approval from the A.R.B., cutting a new road on the Subject Property without approval from the
A.R.B., and proceeding with the erection of the public communication tower without approval
from the A.R.B.

57.

As stated in the letter attached as Exhibit “C”, the County intends to proceed with the
construction of the public communication tower notwithstanding the restrictions and requirements
in the Declaration.

38.

As a result of the Defendant’s violation of the Declaration, the Association stands to suffer

harm and damages for which there is no adequate remedy at law.
59.
The Association seeks an Order from this Court restraining Defendant from all of the

following:
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(a) Operating machinery and equipment on the Subject Property without approval from the
AR.B.; and

(b) Cutting trees on the Subject Property without approval from the A.R.B.; and

(c) Clearing the Subject Property without approval from the A.R.B.; and

(d) Erecting a public communications tower on the Subject Property; and,

(e) Violating the Declaration.

COUNT TWO - ATTORNEY'S FEES

60.

The Association hereby incorporates Paragraphs 1-59 as if each said Paragraph was fully
restated herein.

61.

Defendant’s deliberate and willful violation of the terms, conditions and restrictions of the
Declaration, despite reasonable demand made upon it, constitutes bad faith and stubbornly litigious
behavior as defined by O.C.G.A. § 13-6-11.

62.

Defendant’s conduct has caused the Association unnecessary trouble and expense, entitling
the Association to its attorney’s fees and costs incurred in asserting this claim.

WHEREFORE, the Association prays for the following cumulative relief:

a) For a permanent injunction restraining Defendant from erecting a public
communication tower on the Subject Property; and

b) For a permanent injunction restraining Defendant from operating machinery and
equipment on the Subject Property without approval from the A.R.B.; and

C) For a permanent injunction restraining Defendant from cutting trees on the Subject
Property without approval from the A.R.B.; and

-13-



d)

g)

h)

)

k)

D

For a permanent injunction restraining Defendant from clearing the Subject Property
without approval from the A.R.B.; and

For a permanent injunction restraining Defendant from violating the residential use
restriction in Article 8, Section 8.1.1 of the Declaration, as amended; and

For a permanent injunction restraining Defendant from violating the antenna, dish and
other reception and transmission device restrictions in Article 8, Section 8.1.10 of the
Declaration, as amended; and

For a permanent injunction restraining Defendant from violating the architectural
restrictions in Article 9, Section 9.2 of the Declaration; and

For a permanent injunction restraining Defendant from violating the machinery and
equipment restrictions in Article 8, Section 8.1.32 of the Declaration; and

For a permanent injunction restraining Defendant from violating the tree removal
restrictions in Article 8, Section 8.1.37 of the Declaration; and

For a permanent injunction restraining Defendant from violating the wireless
telecommunications tower and facility restrictions in Chapter 68, Article X VI, Sec. 68-
1606(b)(3) of the Habersham County Code of Ordinances; and

For an Order awarding the Association a judgment against Defendant for its attorney’s
fees and expenses of litigation in connection with this matter pursuant to O.C.G.A. §

13-6-11; and

For such other relief as this Court may deem just and proper.

This 30" day of June, 2023.

NOWACKHOWARD, LLC

/s/ William H. Gourley II1
William H. Gourley II1
State Bar No. 615023
Attorneys for Plaintiff

One Alliance Center, Suite 1650
3500 Lenox Road, NE

Atlanta, Georgia 30326

(770) 863-8907

bill @nowackhoward.com
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DECLARATION OF COVENANTS AND RESTRICTIONS /.
FOR )

X

i

THE ORCHARD

~

THIS VDECLARATION OF COVENANTS AND RESTRICTIONS, mede and

//5 0367(
Ny

executed this _2lst dey of November , 1988, by THE ORCHARD LIMITED

("Developer™), joined by THE ORCHARD

...,
9

PARTNERSHIP, & Georgie limited partnership,
a Georgia not-for-profit eorporation, and by

*
I,
e o

PROPERTY OWNERS ASSOCIATION, INC,,
FRED LOVELL, a resident of Habersham County, Georgia
WITNESSETH:

..]

&
&
e

WHRREAS, Fred Lovell is the owner of that real property located in

legelly described in Exhibit "A", attached hereto and

Affidevit %
o1 2es 141 301
‘.'!i:e;’l‘l 3nt
014

Hapersham County, Georgia, and
made a part hereof (the nProperty™); and

AT -~ gy P90

4

WHEREAS, it is the intent of Developer to acquire the Property from Fred \
Lovell and to establish a genersl plan and uniform scheme of development and g
improvement of the Property, as hereinafter defined; and . 7

WHEREAS, Developer wishes to provide for the preservation and enhanc;ement _\G

menities and opportunities within the Property, in order to eontribute

.\
a

\

PORGUITCLAIM SE

of property values, &

to the personal and general health, safety and weltare of the property owners and

residents therein, and to meintain the Property and improvements thereon, and to this end

wishes to subject the Property to the covenants, restrictions, easements, reservations,

pssessments, charges, liens and other provisions hereinafter set forth.

NOW, THEREFORE, Developer hereby declares that the Property is and shall

aoonf.ﬁ.i‘l.

be opwned, held, transferred, sold, conveyed and occupied subject to the covenants,

liens and other provisions

restrictions, easements, reservations, assessments, charges,

nereinafter set forth in this Declaration of Covenants and Restrictions.

FOR QUITCLAM SEB
m.&i&.M 179

h.‘&”"

N
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ARTICLE 1
DEFINITIONS
The following terms, ms used in this Declarstion, shall have the {ollowing
meanings:

1.1 "Architeetural Review Board" or "A.R.B." shall mean and refer to that

permanent committes of the Association, created for the purpose of establishing and
enforeing eriteria for the construction of Improvements within the Property.

1.2 mArticies of Incorporation" shall mean and refer to the Articles of

Incorporation of the Association as they may exist from time to time.

1.3 "Assessment" shall mean and refer to those charges made by the
Association from time to time, against each Lot within the Property for the purposes, and
subjeat to the terms, set forth herein.

1.4 ‘"Association” shall mean and refer to THE ORCHARD PROFERTY
OWNERS ASSOCIATION, INC., a Georgia not-for-profit corporation, its successors and
agsigns.

1.5 "Board" or "Board of Directors" shall mean and refer to the board of

direetors of the Association.

1.6 "By-Laws" shall mean and refer to the by-la_ws of the Association as they
may exist from time to time.

1.7 "Club Documents” shall mean and refer to those documents which create
the Golf Club, establish the rights and obligations of membership and regulate the
operation of the Golf Ciub, including without limitation the Club Plan, the Subseription
Agreement and the Rules and Regulations.

1.8 "Common Expenses" shall mean and refer to all expenses incurred by the

Association in aonnection with its ownership, maintenance and other obligations set forth

herein.

(TKa) Ernest W, Nations, Jr., Clerk

Exhibit A
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1.8 "Common Property" shall mean and refer to &ll portions of the Property

which are intended for the common use and enjoyment of the Owners and which are
conveyed to the Association by deed or which are dedicated to the Association on the
recorded subdivision plats of the Property and all real and personal property which may be
acquired by the Association for the benefit and private, common use and enjoyment of all
Qwners, but shall not include the Golf Club Fecilities, or eny portion thereof.

1.10 "County" shall mean and refer to Hebersham Ceounty, Georgia.

1.11 "Declaration" shall mean and refer to this instrument, and all exhibits
hereto, as the same may be amended from time to time.

1.12 "Developer” shall mean and refer to The Orchard Limited Partnership, a
Georgia limited partnership, and its suceessors and essigns.

1.13 "Dwelling" shall mean and refer to a single family dwelling, but
specifically excluding the Villas.

1.14 "Golf Club" shall mean and refer to The Orchard Club, Ine,, a Georgia
not-for-profit corporation, its successors and assigns, and such other entities or persons
that mey now or hereinafter own or acquire the Golf Club Facilities within The Orchard,

1.15 "Golf Club Pacilities" shall mean and refer to the eighteen (18) hole

ehampionship golf eourse owned by the Golf Club and such other properties, improvements
and related amenities owned by the Golf Club in eonnection therewith, and auch other
properties and improvements as may.now or hereinafter be constructed, acquired or
designated as "Golf Club Facilities" by the Golf Club.

1.16 "Improvements” shall mean and refér to all structures of any kind,
including, without limitation, any building, wall, fence, sign, paving, grading, swimming
pool, jacuzzi, spa, pa.tio, tennis ecourt or sereen enclosure or screening of any type, sewer,
dr_ain, disposal system, driveway, sidewalk, decorative building, planting, landscaping,

landscape device or object or any and all types of structures or improvements, whether or

-3
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not the purpose thereof is purely decorative or otherwise, and any and all additions,
alterations, modifieations, or changes thereto or thereof.

1.18 "nstitutional Mortgagee* shall mean and refer to any bank, bank holding

company, trust company or subsidiary thereof, savings and loan essociation, Federal
National Mortgage Association, insurance company, union pension fund, mortgage
company approved by Developer, an agency of the United States Government, or
Developer, which holds a first priority deed to secure debt of public record on any Lot,
and the holder of any deed to secure debt of public record given or assumed by Developer,
whether m first priority deed to secure debt or otherwise, and their successors.

1.18 TLot" shall mean and refer to eny tract of land located within the
Property which is intended for use as a site for a Dwelling, excluding the YVillas, and,
except es provided in paragraph 6.12 of this Declaration, shall not include the Golf Club
Faeilities, or any portion thereof.

1.20 "Member™ shall mean and refer to a member of the A=sociation.

L.21 "Owner" or “Lot Owner" shall mean and refer to the record owner,

whether one or more persons or entities, of the fee simple title to any Lot, excluding,
however, any mortgagee unless and until such mortgage has acquired title mm to
foreclosure or eny proceeding in lieu of foreclosure,

1.22 "Property™ shall mean end refer to the real property legally described in
Exhibit "A", attached hereto and made a part hereof and such sdditional property as may
be subjected to this Declaration by Developer from time to time, pursuant to Section 2.2
of ihis Declaration.

1.23 "Street" shall mean and refer to any street, highway or other
thoroughfare which is constructed by Developer within The Orchard and is dedieated to
the Association whether same is designated as street, avenue, bc;ulevard, drive, place,

court, road, terrece, way, aircle, lane, walk, or other similar designation.

-4
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1.24 "The Orchard” shall mean and refer to that residential planned
development located in Habersham Couaty, Georgia as legally described in the P. D.

Resolution.

1.25 "Traffic Regulations” shall mean and refer to the speed limits and other

traffic regulations which may be promulgated by the Association for use of the Strects, as
further set forth in this Declaration.
1.26 "Villas" shall mean and refer to those residential units located within The

Orchard, which are operated by the Golf Club.

ARTICLE 2
PROPERTY SUBJECT TO THIS DECLARATION
2.] Property. The Property subject to this Declaration upon the recordation
hereof in the County Public Records is the property desceribed in Exhibit "A" attached
hereto and made & part hereof.

2.2 Additional Property. Developer may, at any time and from time to time,

subject edditional property to this Declaration, regardless of where such property is
located, including without limjtation, platted subdivisions, Lots, Dwellings, Common
Property, commercial property, Golf Club Fecilities and other amenities, by recording in
the public records of the County an _?mmdmmt to this Deeclsration, describing such
additional property and setting forth any use restrictions, voting rights, maintenance
requirements, user fees, dues or other provisions pertaining to sueh property,
Notwithstanding the fact ths.t- the Deeleration may result in sn overall increase of
Assessments attributable to each Lot, or may result in &n overall increase on the total
number of votes or Members in the Association, nonetheless such amendment(s} by
Déieloper shall not require the joinder or consent of the Arsociation, other Owners or
mortgagees of any portion of The Orchard, or any other person ar entity. Any property

made subject to the Declaration pursuant to the terms hereof shall be inciuded in the
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term "Property", and shall be part of The Orchard, regardiess of where such property is

located,
2.3 Changes to Golf Club Faciltiies. By its acceptance of title to the Golf

Club Facilities, the Golf Club agrees that it may be necessary or desirable for the
Developer to grant, modify, or enter into easements, dedjcations, agreements, licenses,
restrictions, reservations, covenants, and rights of way, to modify the boundary lines and
to plat or replat portions of the Golf Club Facilities, and to take such other action as
Developer may deern reasonably necessary and appropriate, so long as it does not have a
material adverse effect on the use of the Golf Club Facilities as a country club feeility.
The Golf Club agrees to execute and deliver, and will cause the holders of any liens upon
or interests in the Golf Club Facilities to execute and deliver, any and all agreements,
documents, plats, end instruments which Developer deems necessary or desirable to
accomplish the same, specifically including without limitation deeas reconveying portions
of the Golf Club Faeilities to Developer. The Golf Club further sgrees to acecept such
additiona] conveyances of land as Developer deerns necossary or desirable, which
eonveyances may be subject to the provisions of the Declaration or other restrictions

imposed at the sole discretion of Developer.

B ARTICLE 8
THE ORCHARD PROPERTY OWNERS ASSOCIATION, INC.

3.1 Formation. Developer has caused the Association to ba formed by the
filing of the Articles of Incarporation therefor in the office of the Secretary of State of
Qeorgla. The Association is formed to operate, maintain and ultimately own the Common
Property; to enforce the covenants, conditions, restrictions, and other provisions set forth
in this Declaration and in the Articles of Incorporation and the By-Laws of the
Association. Subject to the additional Umitations provided herein and in the Articles of

Incorporation and the By-Laws of the Association, the Association shail have all of the
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powers and be subject to all the limitations of a not-for-profit corporation as contained in
Georgin Statutes, Title 14, Chapter 3 {the "Georgia Not for Profit Corporation Aet™), in
existence as of the date of recording the Declaration in the public records of the County,

3.2 Membership. A person or entity shall autometically become & Member
of the Association upon eoquisition of fee simple title to any Lot, which acquisition shall
be decmed to ocaur upon filing of a deed therefor in the publie records of the County.
Wembership shall continue until such time as the Member properly transfers or conveys
his interest of record in accordance with the terms and conditions set forth in Article 11
of this Declaration, or until such time as the interest is transferred or conveyed by
operation of law. Upon transfer or conveyance of the interest of the Member in and to
the Lot, membership in the Associetion shall be automatically conferred upon the
transferee. Membership shall be appurtenant to, and may not be separated from,
ownership of & Lot subject to this Declaration. Ro person or entity holding an interest of
any type or nature whatsoever in a Lot only as security for the performance of an
obligation shall be a Member. Developer, by ineluding additional property as being subject
to this Declaration, may cause additional membership in the Assceiation and may
designate the voting rights and Assessments attributable to such property.

3.3 Yoting. The Assoeiation shall have one (1) class of voting membership.
Each Member, ineluding Developer, shall be entitled to one (1) vote for each Lot owned by
such member as to matters on which the membership shall be entitled to vote {as set forth
herein), which vote mey be exercised or east by the Member in such manner es may be
provided in the By-Laws of the Ass-oeiation. Any Member who owns more than one (1)
Lot, shall be entitled to exercise or cast one (1} vote for each such Lot. When more than
one (1) person owns a Lot, all such persons shall be Members of the Association; provided,
hovu;ever, in no event shall more than one (1) vote be east with respect to each Lot. It
more than one (1) person, & eorporation, or other entity owns a Lot, they shall file a

certificate with the Secretary of the Association naming the person muthorized to cast

o
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votes for said Lot. If the certificate is not on file, the Owners(s) shall not be quelified to
vote end the vote of such Owner(s) shall not be considered nor shall the presence of such
Owner{s) at a meeting be considered in determining whether the quorum requirement has
been met. If a Lot shall be owned by husband and wife as tenents in comman or as joint
tenants with right of survivorship, no eertificate need be filed with the Secretary naming
the person authorized to east votes for seid Lot, and either spouse, but not both, may vote
in persan or by proxy and be considered in determining whether the quorum requirement
has been met at any meeting of the Members, unless prior to such meeting, either spouse
hes notified the Secretary in writing that there is & disagreement as to who shail
represent the Lot at the meeting, in which case the certificate requirements set forth
above shell apply. Developer, by including additional property as being subject to this
Declaration, mey designate the voting rights appurtenant to such property.

3.4 Administration of the Association. The affairs of the Association shall

be administered by the Board of Directors in aceordance with this Declaration, the
Articles of Incorporation and the By-Laws of the Association. The Articles of
Incorporation und the By-Laws may be amended in the manner set forth therein; provided,
however, that no such amendment shall confliet with the terms of this Declara?ion or
adversely affect the rights of Developer, without Daveloper's prior written approval; and
provided further that no amendment, alteration or reseission may be made which
adversely affects the rights or privileges of any Institutional Mortgagee, without the
express prior written consent of the Institutional Mortgagee so affected, and provided
further that no amendment, alteration or reseission of the Articles of Ineorporation or the
By-Laws shall be made without the Association's prior written approval. Any attempt to
amend contrary to these prohibitions shall be of no foree and effect.

3.3 Suspension of Membership Rights, No Member shall have any vested

right, interest or privilege in or to the assets, functions, affairs or frenchises of the

Association, or any right, interest or privilege which may be transferable, or which shall
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continue after his membership ceases, or while he is not in good standing. A Member shall
be considered "not in good standing® during any period of time in which he is delinquent in
the payment of any Assessment or fine, or in violatlon of any provision of this Declaration
or of any rules or regulations promulgated by the Association. While not in good standing,
the Member shall not be entitled to vote or exercise any other right or privilege of a
Member of the Association.

3.6 Control By Developer. Anything contained herein to the contrary
notwithstanding, Developer shall have the vight to retain control of the Association until
the Turnover Date. At the Turnover Date, the Association shall record s notice of
turnover in the public records of the County.

2.6.1 Until turnover of control of the Association, no action shall be
taken or decision adopted by the Board which would adversely impact on the construction,
development, sale or marketing of the Property or on the condition or appearance of the
Property without the prior written consent of the Developer. The Board shall submit such
decisions and actions to the Developer, for approval. The Developer shall approve or
disapprove such deeisions end actions within twenty (20) days after receipt thereof. In the
event the Developer fails to act within such time period, such failure shall be deemed
approval by the Developer.

3.7 Fundamental Issues. Notwithstanding the composition of the Board of
Directors from time to time, certain issues affecting the Association (the "Fundamental
Issues™) shall be subject to mutusl agreement by a majority of the Direetors, which
mefority shall include a majorlty of the Directors appointed by the Developer. These
Fundamental Issues shall consist of: (a) the annual budget of the Association, ineluding
the maintenance and capital improvement expenditures indicated therein; (b} replacement
of the management company employed by the Association and the selection of a new
management company; and {(¢) amendments to the Articles of Incorporation, By-Laws or

Rules and Regulations of the Association. In the event that the Board eannot agree upon
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any one of more of the Fundamental Issues, as deseribed above, then the disputed issue
shall be subject to binding arbitration, in accordance with the following procedure: The
arbitrator shall be selected by the American Arbitration Association within five (5) days
after recelpt of notice by either party and shall be en accounting firm which is nationally
recognized in property owners assaciation/homeowners association accounting or such
other person as the members of the Board elected by the Lot Owners other than the
Developer and those appointed by the Developer shall mutually agree upon. The members
of the Board elected by the Lot Owners other than the Developer and those appointed by
the Developer shall each submit a proposal setting forth its resolution of the issue(s}
submitted to arbitration within ten (10) days of notice of selection of the arbitrator. The
arbitrator shall lovestigate the facts and shall hold hearings at which the parties may
present evidence and arguments, be represented by counsel gnd conduct cross-
examination. The arbitrator shall render & written decislon upon the matter presented to
it by selecting either of the proposals within thirty (30) days after the later of the date
upon which the last party submitted its proposal to the arbitrator or the date of the
haaring before the arbitrator on the disputed issue. Judgment upon the deaision rendered
in such arbitration may be entered by any court having jurisdietion thereof. " The
arbitration proceedings shall be governed by the rules of the American Arbitration
Association then in foree. If necessary, the parties shall advance on an equal basis any
costs of the arbitration, such as reporters’ fees and arbitrators' fees. The prevailing party
shall be entitied to recover as part of the award all such advanced eosts and reasonable
attorneys' fees and related costs, fees and expenses of the arbitration. Any fees and costa
required to be paid by the Association shall be obtained through a special assessment
levied against all Owners other than the Developer. In the event of any dispute over any
such ‘fm and costs, each party may apply to the arbitrator within thirty {30) days of the
deciston on the merits for a determination of an award of fees, costs and expenses. The

grbitrator shall enter an award on sueh application within thirty (30) days from its receipt,
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without a hearing, but with consideration of any factual material or brief submitted by
the parties, and such award shall be complied with within thirty (30) days from the date of

such award.

ARTICLE 4
COMMON PROPERTY

4.1 Title to Common Property. Title to the Common Property shall remain

vested in the Developer until the date it relinquishes control of the Association, as such
dete is defined herelnabove, Notwithstanding the manner in which fee simple title is held,
the Association shall be responsible for the management, maintenance and operation of
tha Common Broperty from and after the date of recordstion of this Declaration.
Simultaneously with its relinquishment of control of the Association, Developer shall
convey all of its right, titie and interest in the Common Property to the Association.
Anything contained herein to the contrary notwithstanding, certain portions of the
Common Property may be reserved by the Developer for the exclusive benefit and use by
the Developer or by Owners designated by the Develcpet. Any such property 50
designated by the Developer shall be excluded from the Common Property.

4.2 Acquisition and Conveyance of Property. The Association shall have the

power and authority to a_cquire and convey such interests in real and personal property, as
it may deem beneficial to its Members. Such interests may inelude fee simple or other
absolute ownership interests, leaseholds, easements, licenses or such other possessory use
interests as the Assoclstion may determine to be beneficial to its Members. Any property
acquired pursuant to this section shall be Common Property.

4.3 Rules and Regulations Governing Use of Common Property. The

Association, through its Board of Directors, shall regulate the use of the Common
Property by Members and Owners, and may from time to time promulgate such rules and

regulations consistent with this Deelaration, governing the use thereof as it may deem to
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be in the best interest of its Members. A copy of all rules and regulations established
hereunder and any amendments thereto shall be made available to all Members at the
office of the Association. Such rules and regulations and all provisions, restrictions and
covenants as now or hereafter provided, including, without limitation, all architectural
and use restrictions contained in this Declaration, may be enforced by legal or equitable
action of the Association.

4.4 Traffic Regulations. The Association, through ita Board of Directors,

shall have the right, but not the obligation, to post motor vehicle speed limits throughout
The Orchard, and to promulgate traffic regulations for the Streets. A eopy of all Traffie
Regulations established hereunder and any amendments thereto shall be made available to
all Members at the office of the Association. The Association, through its Board of
Directors, shall also have the right to establish enforeement mechanisms for violations of
the Traffic Regulations, including without limitation, the removal of vehicles from the
Property, the assessment of fines against Owners who violate the Traffic Reguletions and
against Owners whose family members, guests, Invitees, licensees, employces or agents
violate the Traffic Regulatic:.ns. which fines shall be eollected as an individual Assessment
from Owners, and/or the suspension of an Owner's rights and easements of enjoyrflent, as
provided hereinbelow. Owners who violate the Traffic Regulations and Owners whose
family members, guests, invitees, licensees, employees or agents who violate the Traffic
Regulations shall be entitled to notice :md an opportunity for a hearing before the Board
of Directors of the Association, prior te the imposition of any fine, the removal of any
vehicle, the deprivation of any rights, or the enforcement of any other penalty for
violation of the Traffiec Regulations.

4.5 Owner's Easements of Enjoyment. Subject to the provisions herein, each
Owner shall have a right and easement of enjoyment in and to the Common Property,
which easement shall be appurtenant to, and shall pass with, the title to each Lot owned

by the Owner.
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4.6 FExtent of Owner's Easement. The rights and easement of enjoyment

created hereby shall be subject to the following:
4.8.1 The right of Devaloper and the Association to borrow money for
the purpose of improving the Common Property and, in connection therewith, to mortgage

tha Common Property.
4.6,2 The right of Developer and the Association to take such steps as

are reasonably necessary to protect the Common Property against foreclosure.

4.6.3 The right of the Association to suspend the enjoyment rights and
easements of any Owner for any period during which an Assessment remains unpaid by the
Owner and for any period during which such Owner is in violatlon of this Declaration, any
rules and regulations promulgated by the Association or any Traffic Regulations
promulgated by the Association.

4.6.4 The right of the Association to properly maintain the Common
Property.

4.6.5 The right of the Asscelation, its agents and employees, and any
management entity contracted by the Association, to have actess on the Common
Property for purposes of maintenance of the Common Property.

4.6.6 The rules and regulations governing the uvse and enjoyment of the
Common Property, as promulgated by the Association.

4.6.7 The Traffie Regulstions governing the use and enjoyment of the
Streets, as promulgated by the Association.

4.6.8 The right of the Developer or the Association to dedicate or
transfer all or any part, of the Common Property to any governmental or quasi-
governmental sgency, authority, utility, water management or water control distriet.

4.6.9 Restrictions contained on any plat, or filed separately with respect

to all or any portion of the Property.
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4.6.10 Al of the provisions of this Declaration, the Articles of
Incorporation and By-Laws of the Association and ail exhibits therets, all rules and
regulations and Traffic Regulations adopted by the Association, as same may be emended
from time to time.

4,6.11 Such easements as may be granted or reserved on any recorded
plat(s) of the Property; sueh easements as may be granted or reserved by the Developer or
the Assoeciation; and such other easements as may be granted or reserved pursuant to the
provisions of this Declaration.

4.8.12 in case of any emergency originating in, or threatening any Lot or
Dwelling, regardless of whether the Owner is present at the time of such emergency, the
Board of Directors of the Association, or the management agent under a management
sgreement, shall have the right to enter such Lot and the Improvements located thereon
for the purpose of rcmedying or abating the cause of such emergency, and such right of
entry shall be immediate.

4.8.13 The Owner's easement of enjoyment shall be subject to the rights
reserved by Developer for future development of the Property. As & material condition
for ownership of a Lot, each Owner, by accepting & deed to a Lot, releases Developer
from any claim for interference with his quiet enjoyment of his Lot or Dwelling or the
Common Property due to the development of The Or;:hard, whether or not the
construetion operations are performed én the Common Property, the Lots or elsewhere
within The Orchard and each Owner acknowledges and agrees that Developer or its assigns
shall have the scle right of design, construction, development and improvement of the
Common Property within the Property.

4.6.14 The right of fire, police, health and sanitation and other public
service personnel and vehicles to have access to, and use of, the Common Property for the

purpose of performing their duly authorized duties.
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4.6.15 The right and duty of the Association to levy assessments against

each Lot for the purpose of maintaining the Common Property and facilities in

compliance with the provisions of this Declaration.

4.7 Continual Maintenance. In the event of a permanent dissolution of the
Association, the Members shall immediately thereupon hold title to the Cemmon Property
as tenants in ecommon and shall eollectively provide for the continued maintenance and
upkeep thereof.

4.3 Streets. The Association shall be responsible for the maintenance and
' upkeep of sll Streets located or construeted, in whole or in part, within the Property, to
the extent that such Streets are physieslly located within the Property, and all costs of

maintenance and upkeep thereof shall be s Common Expense.

ARTICLE 3
EASEMENTS
5.1 Easement Grants. The following easements are hereby granted and/or
reserved over, under, across and through the Property:
5.1.1 The Developer reserves the right (but shall have no obligation) to
grant casements for utilities throughout the Property, Including without limitation,
communications, security and cable television faecilities. Each appropriate utility -
company or ageney shall have an easement for the purpose of maintaining all utility lines,
connections and equipment now or hereafter located on the Common Praperty or on the
Lots.
5.1.2 Eassments for the installation and maintensnce of drainage
facilities are granted to the Association, and/or other entities as shown on the recorded i
plat(s) of the Property. Within these easement areas, no structure, planting or other i
material, {other than sod) which may interfere with such installation and maintenance, or i

;k '” which may obstruct or retard the flow of water through drainage channels shall be placed !
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or permitted to remain unless such structure, planting or other material was instalied by
Developer. The Association (or sueh other entity as is indieated on the plat(s)) shall have
access to all such drainage easements for the purpose of operation and maintenanee
thereof.

"5.1.3 The Common Property is hereby declared to be subject to a
perpetual non-exclusive easement In favor of the Assoclation, employees and agents of
the Association, and of any management entity or agent contracted by the Association, in
order that such employees, agents or management entity or agent may carry out their
duties and have aceess over the Common Property.

5.1.4 A non-exclusive easement is hereby granted for ingress and egress
for pedestrian rnd vehicular tratfie over, through and across the Streets, walks, parking
areas, other rights-of-wey, and such other portions of the Commeon Property as may from
time te time be intended and designated for such uses and purposes, for the use end
benefit of the Owners, their families, guests, employees and invitees, in obtaining
reasonable access from the Lots to the abutting publie way.

5.1.5 An easement is hereby granted over the Property to each
Institutional Mortgagee for the purpose of nccess to the property subject to its mor-tgag'e.
which easement shall be exereised in the manner as set forth in such mortgages.

5.1.6 Easements are hg.:reby reserved throughout the Common Property,
including without limitation, the Streets and the easements shown on the plat{s) of the
Property, by Developer, for its use and the use of its agents, employes, licensees and
invitees, for all purposes in connection with development and sales of property throughout
The Orahard. Developer retains the right to maintain an office and a ssles office on the
Property, in a location to be selected by Developer, and to post and display signs on any
Lols owned by Developer and cn the Common Property.

5.1.7 A easement is hereby grantsd to members of the Golf Club, its

officers, agents and employees, and guests, to permit the doing of every act necessery and
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incident to the playing of golf on the golf course adjacent to the Lots and to permit the
doing of every sct necessary and incident to maintaining the Golf Club Facilities. These
sets shall inelude, but not be limited to, the recovery of golf balls from Lots, the flight of
golf balls over and upon the Lots, the creation of the usual end common noise levei
associated with the playing of the game of golf, the creation of the usual and common
noise level associated with maintaining the Golf Club Facilities, the driving of machinery
and equipment used in connection with maintairing the Golf Club Facilities over and upon
the Streets, the Common Property and the Golf Club Facilities, together with all such
other common and usual activities associated with the game of golf and with all the
normal an usual activities associated with the maintenanee and operation of the Golf
Cluby Facilities. Such noise may occur oh or off the Golf Club Facilities, throughout the
day from early morning until late evening. The Developer shall have the right to
preseribe in writing to the Golf Club the manner and extent to which the rights under this
easement shall be exercised. In addition, the Developer may, in its sole diseretion, limit
or withdraw or prohibit certain of the acts authorized by this easement, end it may limit
the manner or place of doing &ll or certain of the acts authorized by this easement.

5.1.8 A non-exclusive easement is hereby granted for Ingress and egress
over, across and through the Streets to and from the Golf Club Facilities for the use and
benafit of the Golf Club and all members of the Golf Club, regardless of whether such
members are also Owners: This easement is subject to all reasonable rules and regulations
promulgated by the Association from time to time.

5.1.9 An easement for encroachments is hereby granted in the event
that a Dwelling or any part of a Dwelling or any other Improvement naw or hereafter
eonstructed unintentionally encroaches upoh eanother Lot or upon the Common Property
due to minor ineccuracies in survey, construetion, reconstruetion, or due to settlement or

movement of sofl. The enercaching Improvement shall remain undisturbed as long as the
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encroachment exists. This easement for eneroachments shall also include an easement for
the maintenance and use of the encroaching Improvements.

5.2 Additional Easements. Developer or the Association, shall have the right

to grant such additional easements or to relocate existing casements throughout the
Property as the Developer or the Association may deem necessary or desirable for the
proper operation and maintenance of the Property, or any portion thereof, provided that
such gdditional easements or relocation of existing easements do not prevent or
unreasonably interfere with the Owners' use or enjoyment of his Lot and the Common
Property.

5.3 Restriction on Owner Easements. Except as specifically provided in

Section 5.2 with regard to the Developer or the Association, no Owner shall grant any
easement upon any portion of the Property to any person or entity without the prior
written consent of the A.R.B.

5.4 Intended Creation of Easements. Should the intended creation of any

easement fail by reason of the fact that at the time of creation, there is no grantee in
being having the eapacity to take and hold such easement, any such grant of easement
deemed to be so created shall nevertheless be considered as having been granted directly
to the Association for the purpose of allowing the original party or parties to whom the
easements were originally granted the benefit of such easements; the Owners hereby
designate the Developer and/or Associafion as their lawful attorney in fact to execute any
instrument 'on their behalf as may hereafter be required or deemed necessary for the

purpose of creating such easement,

ARTICLE 6
ASSESSMENTS AND FINES

6.1 Authority of Association. The Association, through its Board of

Directors, shall have the power and authority to make and eollest assessments and fines

as hereinafter gset forth,
-[8-
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6.2 General Assessments. General Assessments shall be determined annually
for the purpose of maintenance and management of the Association and the Common
Property, and for the purpose of promoting the safety and welfare of the Ownars.
Without limiting the foregoing, Genersl Assessments shall be used for payment of:
operation, maintenance and management of the Association end the Common Property;
legal and accounting fees; landscaping of the Common Property; menagement feas;
security costs; emergency services; repeire and replacements for such property required
to be maintained by the Association, pursuent to the terms of this Declaration; charges
for utilities used upon the Common Property; cleaning serviees for such property required
to be maintained by the Association, pursuant to the terms of this Declaration; expenses
and liabilities incurred by the Assoeiation in the enforcement of its rights and duties
against the Members or others; maintcnance of vacant property; the creation of
reasonable reserves; and all other expenses deemed by the Board of Directors of the
Association to be necessary and proper for management, maintenance, repair, operation
and enforcement.

6.3 Basis and Collection of Genera] Assessments. The Association shall

annually estimate the Common Expenses it expects to ineur and the period of time
involved therein and shall assess its Members sufficient montes to meet this estimate. All
Lots shall be assessed at_a uniform rate, to be determined By the Board of Directors, so
that all Lots subject,to- a Ceneral Assessment shall be assessed equally. Should the
Association at any time determine that any Assessments made are insufficicnt to pay the
Common Expenses, the Board of Directors shall have the authority to levy and collect
additiona]l General Assessments to meet such needs. General Assessments shall be
eollectible in advance monthly, quarterly, semi-annually or annually, as the Board of
Directors shall determine in its sole and absolute disoretion. As additional property is
subjected to this Declaration by amendment to this Declaration, the Board of Directors in

fs sole and absolute diseretion may designate in such amendment the basis on which such
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property shall be assessed and shall have the right to designate different levels of
Assessments for the Lots located within the additional property.

8.4 Special Assessments. The Association shail have the power and authority
to levy end eollect Special Assessments from each Member for payment of the following:
the acquisition of property by the Association; the cost of the construetion of eapital
Improvements to the Common Property; the cost of construction, reconstruetion,
unexpected repalr or replacement of a capital Improvement, Including the necessary
Tixtures and personsl property related thereto; and the expense of indemnification of each
Director and officer of the Association. Special Assessments shall be levied on an
equitable basis, as determined by the Board of Directors in its sole and absolute discretion
and shall be eollected in such manner as the Board of Directors shall determine, in its sole
and absolute diseretion.

6.5 Emergency Speecial Assessments. The Association may levy an

Emergency Special Assessment when, in the sole and absolute determination of the Board
of Directors, there is potential danger of damage to persons or property. Emergency
Special Assessments may be utilized to pey for preventative, protective or remedial
construction, reconstruction, Improvements, repeirs or replacements. Events justifying
Emergeney Speclal Assessments include, but are not limited to, hurricenes, floods, freeze
damage and fires. Emergency Special Assessments shall be levied on an equitable basis as
determined by the Board of Directors in its sole and absolute discretion and shall be
collectible in such manner as the Board of Directors shall determine in its sols and
absolute discretion.

6.8 Individual Assessments. The Association shall have the power end

authority to levy and collect an Individual Assessment against a particular Lot for the
cost of maintenance, repairs or replacements within or without the Lot, which the Owner
thereof has failed or refused to perform, and which failure or refusal has, in the opinion of

the Association, endangered or impaired the use or value of other portions of the
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Property. The Association shall have the right of entry onto each Lot to perform
necessary maintenance, repairs and replacements, ineluding the right to abate or
eliminate any nuisance. The Individual Assessmeni may include an administrative fee
cherged by the Association in an amount to be determined by the Board of Directors in its
discretion from time to time. All Individual Assessments shall be colieetible in such
manner as the Association shall determine.

6.7 Fines. The Association may levy reasonable fines against Owners or the
Golf Club Owner for violations by Owners, or members of the Golf Club, or by Owners'
family members, lessees, guests, licensees, fnvitees, employees ot agents, of the
provisions contained in this Declaration, the Articles of Incorporation, the By-Laws, the
rules and regulations and Traffie Regulations promulgated by the Assoeiation from time
to time. The Association may levy fines according o a schedule of fines to be adopted by
the Board of Directors. Owners, or members of the Golf Club, who violate any of the
foregoing documents or rules shail be entitled to notice and a hesring before the Board of
Directors of the Association, prior to the imposition of any fine. Fines are Individual
Assessments and shall be collectible as such and upon any delinqueney in the payment of
any fine the Association shall have al] rights as set forth in Artiele 6 of this Declaration,
{neluding, without limitation, lien rights against the Owner or the Golf Club.

8.8 FEffect of Non-Payment of Assessments or Fines. All notices of

Assessments or fines from the Association to the Members of the Golf Club Owner shall
designate when the Assessment or fine is due and payable. If an Assessment or fine is not
paid on the date when due, it shall then become delinquent and shall bear interest at the
maximum rate allowed by the civil usury laws of the State of Georgla or eighteen percent
(18%) per annum, whichever is less, from the date when due untll paid. The Assessment or
fine; together with interest thereon and the costs of collection thereof, ineluding
attorneys' fees, shall be a continuing lien egainst the Lot against which the Assessment or

fine is made, or against the Golf Club Faeilities egainst which the Assessment or fine is

~81-

{fka} ErnesE%HibiesAJr.. Clerk




S

(fka}

made, and shell also be the continuing personai ohligation of the Owner thereof, or a
continuing obligation of the Golf Club. The Association may also record a elaim of lien in
the public records of the County, setting forth the amount of the unpaid Assessment or
fine and the rate of interest due thereon. If any Assessment or fine, or any instailment
thereof, shall not be paid within thirty (30) days following the due date, the Assoejation
may decjare the entire Assessment or fine immediately due and payable. The Association
may at any time thereafter bring an action to foreclose the lien assessed against the Lot
or the Golf Club Facllitles in the manner in which a mechanic's or materialman’ lien
against real property are foreclosed, or in the manmner in which mortgages on real property
are judicially foreclosed, or a suit on the perscnal obligation of the Owner or the Golf
Club, as the case may be. There shall be added to the amount of the Assessment or fine
the costs of such action, including attorneys' fees incurred by the Association. Regardless
of the date of recordation of any ¢laim of lien, the effective date thereof shall relate
back, and it shall take priority, as of the date of recordation of this Declaration. Any
successor in title to a Lot shall be held to have constructive notice of the records of the
Association to determine the existence of any delinqueney in the payment of Assessments
or fines and shall be held liable &nd responsible for the payment of any delinquent
Assessments or fines on the Lot.

6.9 Certificate of Assessments. The Association shall prepare a roster of

the Lots and Assessmenﬁ applicable thereto, which shall be open to inspection by all the
Members. At the request of an Owner, the Board of Directors shall prepare & Certificate
of Assessments signed by an officer of the Association, setting forth whether the Owner's
Assessments have been paid and/or the amount which is due as of the date of the
Certificate. As to parties without knowledge of error who rely thereon, such certificate
shall be presumptive evidence of payment or partial payment of any Assessment therein
stated as having been paid or partially paid.
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8.10 Subordination of Lien to Mortzages, Regardless of the effective date of
the lien of any Assessments or flnes made by the Association, the lien of such
Assessments or fines shall be superior to all liens, but shall be subordinate and inferior to
the lien of any Institutional Mortgagee. Such subordination shall, however, apply only to
the Assessments or fines which have become due and payable prior to a final sale or
transfer of the mortgaged Lot pursuant to e foreclosure sale, or in any other proceeding
or conveyanee in lieu of foreclosure of the deed to secure debt. No sele or other transfer
shall relieve any Lot from lability for any Assessment or fine becoming due thereafter,
nor from the lien of any such subsequent Assessment or fine. Any delinquent Assessments
ot fines which are extinguished pursuant to a sale or transfer in connection with the
foreslosure of a deed to secure debt, or any proceeding or deed in lieu of foreclosure,
shall be realloeated and assessed to gll Owners and the Golf Club Owner as & Common
Expense. The written opinion of the Association that the lien for an Assessment or fine is
subordinate to a lien for & deed to secure debt shall be dispositive of any question of
subordination.

8.11 Payments by Developer.

In lieu of the payment of any Assessments, Developer shall be responsibfe only
for the payment of that portion of the Common Expenses which exceeds the amount to be
paid by Owners (other than Developer) pursuant to the budget of the Association (the
rAssociation Shortfall”). In lieu of the [;ayment of the Association Shortfall, Developer
maey eleet, at any time and from time to time, in its sole and absolute diseretion, to pay
the Assessment(s) attributable to each Lot owned by Neveloper. Developer shatl have no
obligation to fund reserves for the Association at any time.

6.12 Golf Club Assessment. Por purposes of Assessment, the Golf Club

Pasilities shall be deemed to onstitute ten (10) Lots, and accordingly, the Golf Club shall
be assessed an amount equal to the assessments which are levied, from time to time,

against ten {10) Lots. Each Vilia shall be assessed on the same basis as the Lots, which
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assessments for each Villa shall commence s of the date of Issuance of a certificate of
occupaney by the County for the Yilla.
¢.13 Exempt Property. The following property shall be permanently exempt

from the payment of all Assessments:

8.13.1 AIl Common Property and property dedieated to, or owned by,
the Association.

6.13.2 Any portion of the Property dedicated to the County.

6.13.3 Any portion of the Property owned by the Developer; provided,
however, Developer shall pay those amounts stated above in Section 8.11.

T
ARTICLE 7
MAINTENANCE OF PROPERTY

7.1 Lot Owner Responsibility. The Owner of each Lot shall be responsible

for maintenance of his Lot, exterior aregs of his Dwelling, and all other Improvements
located on his Lot including, without limitation, any landscaping, patio, terrace, garden or
similar ares edjacent to such Dwelling. The expense of any maintenance, repair or
construction of the Common Property necessitated by the negligent or willful acts of an
Owner, or his invitces, licensees, family or guests, shall be borne solely by such Owner,
and his Lot shall be subject to an Individual Assessment for such expense.

7.1.1 The Association may require each Owner to enter into a landscape
maintenance agreement with & eompany approved by the Associstion for the purpose of
maintaining lawns and landscaping on the Lot.

7.2  Association Responsibility. The Association shall, either by virtue of

appointment of a real estate management agent, or through its own personnel, be
responsible for the maintenance of all of the Common Property dedicated to it on the plat
of any portion of Property, or as otherwise established by other legal documentation

alfecting the Property.
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7.2.1 The Association shall be responsible for the maintenance of a Lot
and/or the Improvements located thereon, when it is determined by the Association In its
sole and absolute discretion, that the Owner thereof has failed or refused to perform seid
maintenance, the expense of which will be borne by the Owner of said Lot pursuant to
Section 6.6 of this Declaration.

7.2.2 Developer, its parents, subsidiaries, affiliates, their successors
and/or assigns, may be the management agent for the Assocl;ation and may hire such
employees, including but not limited tor attorneys, accountanis, bookkeepers, gardeners,
and laborers, as the Developer may deem necessary in order to maintain the property
described herein. No menagement agreement between the Association and Developer or
its parents, subsidiaries, affiliates, or thelr sucecessors and/or assigns shall be held invalid
solely for the reason that at the time of entering into the management agreement, the
employees, officers, or agents of Developer, or its parents, subsidiaries or affiliates or
their successors and/or assigns are officers, directors and/or employess of the
Association.

7.3 Maintenance of Additional Property. As additional property, including

without limitation Lots, Villas and Common Property, is subjected to this Declaration, the

_Developer shall have the absolute right to change, amend, or alter the maintenance

(fka)

provisions set forth in this Article 7 and to add additionsl maintenance provisions for such
additional property as deemed appropriate by Devcloper in {ts sole and absolute

discretion.

ARTICLE 8
USE RESTRICTIONS
The following use restrictions shall apply to Lots located within the Initial
Property:

8.1 Restrictions on Use of Lots gnd Common Property.

25~
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8.1.1 Residentisl Use. Exeept as provided in section 14.6 of this
Declaration, the use of all Lots shall be limited to single family, private, residential
Dwellings and for no other purpose. No business or commercial building mey be erected
on any Lot and no business may be condueted on any part thereof; provided, however, that
nothing contained herein shall be construed to prohibit or limit the operation of the Golf
Club Facilities, including the Villas.

8.1.2 Commercial Activities. No drilling, mining, manufacturing, trade,

business, commerce, industry, profession or other occupation whatsoever shall be
conducted or carried on upon any Lot or any part thereof, except as to those uses made by
Developer.

8.1.3 Pets. Lot Owners may keep as pets, dogs and cats; provided that
no such pets are kept, bred or meaintained for any commercial purpose. All pets shall be
under the eontrol of a responsible person at all times when the pet is outside of a
Dwelling. The pet owner shall be responsible at all times for cleaning up after the pet.
The Board of Directors shall have the right to order the removel of any pet which is
considered a nuisance, in the Boards sole and absolote diseretion. In sueh event, the
Board of Directors shall give written notice tnereoi to the pet owner, and the pet shall
immediately thereafter be permanently removed by Owner from the Property.

8.1.4 Boats. Except as needed for authorized maintenance and eontrol
of lakes and waterways by Developer or the Assocfation, no boet or water craft of any
kind shall be Kept or used upon any lake or waterway within the Property without the prior
written approval of the A.R.B.

8.1.5 Vehicle Parking.

8.1.5.1 Recreational and Commercial Vehicles. No boats, trailers,

recreational vehicles, trucks, commercial vehicles, motor homes, moblle homes or other
habitable motor vehicles, except four-wheel passenger vehicles, may be placed, parked or

stored upon any portion of a Lot except within a building which is totally removed from
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public view and then only in secordance with Section 8.1.5.2 hereof, nor shall any
maintenance or repair be performed upon any boat or motor vehicle upon any Lot except
within & building which is totally removed from public view. Notwithstanding the
foregoing, service and delivery vehicles may park in the driveway of a Dwelling or on the
Streets during regular business hours, as needed for providing services or deliveries to the
Lot. In the event of a dispute concerning the type of vehicle, the manufacturer's
elassification of the vehicle shall control.

8.1.5.2 Passenger Automobiles. Automebiles of Owners may be
parked, placed or stored only in the garage of driveway of the Owner's Dwelling, Guests
and invitees of QOwners may park their automobiles, on a temporary basis, in the garage or
driveway of the Owner's Dwelling or on the edge of Streets. No vehicle of any kind shall
be placed, parked, or stored on the lawn of any Lots, or oh any portion of the Common

Property other than the Streets.

8.1.5.3 Enforeement of Violations. The Association shall have the

right to levy reasonable fines sgainst Owners for parking violations by the Owners or their
family members, guests, invitees, licensees, employees or agents and such fines shall be
treated as Individual Assessments shall have all rights as set forth in Article 6 of this
Declaration, including, without limitation, lien rights against the Lot. In addition, the
Association will have the right to have any vehicle which is in violation of a parking
regulation towed at the Owner's expense.

8.3.6 Temporary Structures. No structure or object of a temporary
charscter such as, but not limited to, house trailers, vans, tents, shaeks, sheds, or
temporary or aceessbry buildings or struetures, shall be erected, kept or maintained on
the Property, or any part thereof. This restriction shall not apply to temporary structures
use-v.ti'by Developer for development, construction or sale of property throughout The
Orchard or to Owners, their contractors and employees, during construction of 8 Dwelling

on the Owner's Lot.
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8.1.7 Insurance. No Owner shall permit or suffer anything to be done or
kept within his Lot, or make any use of the Common Property which will inerease the rate
of insurance on any portion of the Property.

8.1.8 Nuisances. No use or practice which is either an annoyance to
owners or an interference with the peaceful possession and proper use of the Property by
the Owners shall be allowed. No Owner shall commit or permit any nuisance or any
immorel or illegal activity in or about the Property, including, but not limited to
knowingly or willfully making or creating any unnecessary, excessive or offensive noise or
disturbance which destroys the peace, quiet or comfort of the Owners, or aliowing any
such noise or disturbance to be made on his Lot.

8.1.8 Outside Displays. No Owner shall cause anything to be affixed or
attached to, hung, displayed or placed on the exterior walls, doors, balconies or windows
of his Dwelling, nor shall he place any furniture or equipment including, but not limited
to, any swing sets, basketball hoops or lawn ornaments outside his Dwelling, without the
prior written consent of the A.R.B., except that the consent of the A.R.B. shall not be
required with respect to the use of lawn furniture or portable barbecue grills in the back
yard of a Lot, nor shall it be required with respect to the Developer. Furniture or
equipment including, but not limited to, lawn furniture and portable barbecue grills,
placed outside a Dwelling shall be removed after use so as not to interfere with the
maintenance obligations of the Association.

8.1.10 Antennae. No radio, television or other clectronic antennae,
aerial or satellite receiving dish, or other reception or transmission device may be erected
or maintained anywhere on the Common Property or the extierior of any Dwelling {unless
installed by Developer or the Association).

8.1.11 Subdivision of Lots. No Lot shall be re-subdivided by an Owner to
form a lot smaller than a platted Lot; provided, however, that two or more entire Lots

may be combined to form a larger lot, or lots with the prior written approval of the
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A.R.B.; such larger lot(s} shall then be defined as the "Lot" for purpose of this
Declaration. Notwithstanding the foregoing prohibition, the A.R.B. shall have the right to
approve minor adjustments in the Lots lines.

8.1.12 Access to Lots. Whenever the Association is permitted or
required by this Declaration to enter any Lot for the purpose of correction, repair,
cleaning, clearing, mowing, or in the event of an emergency, or any other required or
permitted activity, such entrance shall not be deemed a trespass.

8.1.13 Signs. Except in connection with development or sales of
property throughout The Orchard by Developer, no signs, advertisements or notices of any
kind, ineluding withaut limitation *For Sele" or "For Rent" signs, shall be displayed to the
public view on any Lot or on the Common Property, without the prior written approval of
the A.R.B.

4.1.14 Essements. No Dwelling or other Improvement, or any tree,
bush, shrub or lendseaping of any kind shall be built or maintained upon any eascment or
right-of-way and said essements and rights-of-way shall at all times be open and
accessible to the persons entitied to the use thereof.

8.1.15 Waintenance of Lots. All Lots shall be kept in a clean and
sanitary condition and no rubbish, refuse or garbage shall be gllowed to accumulate or any
fire hazard allowed to exist. In the event an Owner fails to maintain his Lot as aforesaid
for a period of five (5) days, the Assoc;}ation shall have the right, exercisable in its sole
discretion, to remove any rubbish, refuse or unsightly debris and/or growths from any Lot
deemed by the Association to be a heslth menace, fire hazard or a detraction {rom the
aesthetic appearance of The Orcherd; provided, however, that at least ten (10) days prior
notice shall be given by the Association to the Owner of such Lot before such work is done
by the Association. In the event the Association, after sueh notice, causes the subject
work to be done, then, and in that event, the cost of such work, together with interest

thereon at the maximum tate allowed by the civil usury laws of the State of Georgia or
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cighteen percent {18%) per annum, whichever is less, shall be charged to the Owner as an
Individual Assessment and shall become a lien on the subj.ect Lot, which lien shall be
effective, have priority and be enforced pursuant to the procedures set forth in Article 6
of this Declaration.

8.1,16 Refuse Containers. No Lot shall be used or maintained &s a

dumping ground for rubbish. Trash, garbage snd other waste shall be kept in sanitary
refuse containers, which shall be placed in a walled-in ares, so they are not visible from
the Street, from adjoining Lots, from the Common Property or from the Golf Club

Facilities.

8.1.17 Water Distribution System. A water distribution system shall be

located within the Property (the "Water Distribution System") to provide potable water to
all of the Property. No Owner shall be permitted to construct or maintain any water
supply systems or walls on any portion of a Lot. The foregoing prohihition shall not apply
to the Developer.

8.1.18 Independent Septic Systems. Each Owner shall be required to

construct and maintain a septic tank to service the Dwelling on his Lot. Each Lot must
have a septic tank installed whose size, dimensions, specifications and location are shown
on plans and specifications submitted to the A.R.B. and approved by the A.R.B. Only
those septic tanks which:gceive prior written approval from the A.R.B. will be permitted
in The Orchard. The restrictions contained in this Subsection shall not apply to the
Developer.

8.1.19 Streets. No title to any land in any Street ic intended to be
conveyed or shall be conveyed to the grantee of & Lot under a deed, or to the purchaser of
a Lot under any contract, unless expressly so provided in such deed or contract of
purchase from Developer.

8.1.20 Laundry. No portion of a Lot shall be used for the deying of

leundry, unless such laundry is adequately screened from public view, so that the laundry

is not visible from the Street, from adjoining Lots or from the Golf CIu$ Facilities.
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8.1.21 Golf Carts. Golf carts within The Orchard shall either be owned
and maintained by the Golf Club, in which case, the golf carts shall only be perked, placed
or stored upon the Golf Club Facilities, or, golf carts may be owned by the Golf Club and
thereupon leased to and maintained by members of the Golf Club for a period of one (1)
year, in which cese, the golf earts must be stored in a garage of a Dwelling and cperated
and maintained in accordance with the Club Documents, or, with the prior written
appraval of the Board Directors, of which epproval shall be discretionary with the Board,
golf carts may be owned by Lot Owners or leased by them from third parties, in which
case, the golf carts must be stored, operated and maintainad under such terms, conditions,
rules or regulations as may be established by the Board in its diseretion, which discretion
may not be exercised in a manner inconsistent with the Club Documents. No golf eart
shall be placed, parked or stored on the lawn of any Lot or on any portion of the Common
Property, unless such area is specifically designated as a golf cart parking area by the
Board of Directors. No golf eart shall be permitted outside the gates and boundaries of
The Orchard. Owners using golf carts shall be held fully responsible for any and all
damages caused by the misuse of the golf cart by the Owners or thelr family members,
guests, licensees, invitees, employees or agents, and the Owmers shall reimburse the
Association for any and all damages the Association mey sustain by reason of such misuse.
Sueh damages shall be collectible es an Individual Assessment enforceable pursuant to the
procedures set forth in Artiele 6 of this Declaration. The Board of Directors in its sole
and absolute discretion shall heve the right to promulgate such other restrictions
eonecerning golf carts as the Board may deem necessary and desirable.

8.1.22 Ajr Conditioners. All window or wall air conditioning units are
prohibited. All air conditioner eompressors shall be screened from view from the Street,
from sdjacent Lots, from the Golf Club Facilities, and shall be insulated by 8 fence, wall

or shrubbery so ms to minimize the transmittel of noise.
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8.1.23 Underground Utilities. All electrieal conduits and hook-ups to

{ndividual Lots shall be kept underground. No above ground wires of any kind shall be
permitted.

8.1.24 Mailboxes and Newspaper Boxes. No mailboxes or newspaper

boxes may be installed or maintained on any Lot without the prior written approval of the
A.R.B.

8.1.25 Emergeneies. Dwellings may be boarded up only when there is an
jmminent threat of a storm. In no event shall any Dwelling be boarded up for any period
of time after the imminent threat of a storm has passed. No hurricane or storm shutters
shall be installed or maintained unless they are first approved, in writing, by the A.R.B.

8.1.26 Storege Areas. All exterior storage areas and service areas shall
be sereened from view from the Street, from adjacent Lots and from the Golf Club
Tacllities by an enclosure, fence, wall, or landscaping.

8.1.27 Wheeled Vehicles. Bieyeles, trieycles, scooters, baby carriages,
skateboards, or other similar vehlcles or toys shall be stored only within the Dwellings. In
the event such vehicles are left on the Common Property, they may be impounded by the
Assoaiation, and shall be released to the Owner only upon payment of an administrative
fee established by the Assoeiation. Such administrative fee shall be an Individual
Assessment enforce.ablarpursuant to the procedures set . forth in Article 6 of this
Declaration.

8.1.28 Additions, Improvements and Peinting. The exterior surfaces of

all Dwellings, including all colors, materials and finishes on all exterior areas of Dwalling
shall not be altered or changed in any manner whatsoever by an Owner. No Owner shall
have the right to construct any Improvements of any type or nature whatsoever on his
Lot, including without limitation, any fences, hedges, pools, patios, spas, jacuzzies or

landscaping, without the prior written consent of the A.R.B.

~32~
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8.1.29 Solar Heating, The location and size of all solar heating
apparatus and equipment must be approved by the A.R.B. No solar penels, vents or any
other roof-mounted, mechanical equipment shall project more than 1.5 feet above the
sucface of the roof of a Dwelling; further, all such equipment shail be painted consistent
with the colar scheme of the roof of the Dwelling as constructed.

8.1.30 Outside Lighting, The location, size, eolor and design of all
lighting fixtures or similar equipment used outside of a Dwelling must be approved by the
A.R.B.

8.1.31 Approval of Draperies, Curtains_and Shades. All draperies,

curtains, shades or other similar window coverings installed in a Dwelling and which are
visible from the Street, from other Dwellings or from the Golf Club Pacilities shall have &
white backing, unless otherwise approved, in writing, by the A.R.B. In addition, the color
of all draperies, eurtains, shades or other similar window coverings installed inside a
sereened porch or glass—enclosed porch must be approved, in writing, by the A.R.B.

8.1.32 [Installation or Use of Machinery. No machinery or equipment

other than the original installations may be installed or used unless the advance written
consent of the A.R.B. is obtained in each and every instance.

8.1.33 Swimming Pools. Unless installed by the Developer, the location,
size and design of all swimming pools, including without limitation, plunge pools, must be
ppproved, in advance, by the A.R.B. Any lighting of a pool shall be designed so as to
buffer the surrounding Lots, Common Property and Golf Club Faecilities from such

lighting.
8.1.34 The Golf Club Fecilities. Use of the Golf Club Facilities shall be

totally at the risk of those indlviduals using such facilities and not at the risk of the
Assoniation or the Developer. Neither the Assoeiation nor the Developer shall be liable
for the negligence of any party in connection with the use of The Golf Club Fecilities, the

Common Property or any other portion of the Property, exeept for such claims arising or
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resulting solely from the willful and wenton conduet, or resulting solely from the gross ..
negligence, of the Association (in the event of & claim asserted against the Association) or
ol the Developer {in the event of a claim asserted sgainst the Developer).

8.1.35 Patio Landscaping. Alllandseaping on the patios of the Dwellings
located within the Initial Property shall be maintained by the Owners of said Dwellings
and shall be kept in pots or containers.

B.1.36 Erosion. All impravements, construction, and landscaping shall
oceur in such a menner and under such circumstances us to minimize any erosion,
s ﬁ siltation, or the run—off or drainage of water, and sll plans and specifications for sueh
7 improvements, constructicn or landscaping submitted to the A.R.B. for approval shall ‘ .
contain plans and specifications for the implementation of this paragraph, and the A.R.B.
shall have the power and the suthority to condition its approval of any plan or
specification submitted to the A.R.B. upcn the Owner's use of means of preventing and
controlling erosion, siltation, or the run—off o¢ drainage of water. Such means may
include physical devices to control erosion, siltation, or run-off or drainage of water,
# special precautions in grading or otherwise changing the natural lendscape, special
landseaping, or any other means which the A.R.B. may, in its sole discretion, deem
necessary. Each Owner shall be liable to each other Qwner and to the Association for the
costs of eleanup or removal of dirt, silt, or other product of erosion from flowing from the
Lot to any other Lot or Common Propert;.

8.1.37 Tree Removal. MNo Owner shall remove any tree having a
diemeter of six (6) inches or more, measured from a point four (4) [eet above the ground
from the Lot without the prior written approval of the A.R.B. Under no circumstances
may any Owner remove any tree, shrub, bush, flower, or other plant or vegetation, from

any area of the Common Property at any time.

8.1.38 Additionsl Protective Covenants. Dewveloper may include in any

H contract or deed for any Lot, additional protective covenants and restrictions not

ineonsistent with those contained herein.
-34-

, 1 ViR ErnEtxh.igaI%CﬁS. \'}:". f Clerk




-

sy

8.1.39 Developer. The foregoing use restrictions set forth in this
section 8.1 shall not apply to the Developet.
8.2 Rules and Regulations. No person shall use the Common Property or any
Lot, in any manner contrary to, of not in accordance with, the rules and regulations which
may be promulgated by the Assoclation, whether or not such rules and regulations are
restated herein in whole or in part.

8.2 Restrictions on Use of Additional Property. As additional property,

fncluding without limitstion, Lots, Villas {if any) and Common Property, is subjected to
this Declaration in accordance with section 2.2 hereof, the Developer shall have the
absolute right to change, amend, or alter the use restrictions set forth in this Article 8
and to add additional use restrictions for such additionel property as deemed necessary or
appropriate by Developer, in its sole and absolute discretion.

8.4 Uses of Golf Club Faeilities. The Golf Club Facilities shall be used
solely for recreational and open-space purposes. Notwithstanding any other provision of
this Declaration, the restriction on the use of the Golf Club Faciiities shall run with and
pind the Property for a period of twenty {20) years from the date that management and

eontrol of the Golf Club are turned over to the members of the Goif Club.

T ARTICLE &
ARCHITECTURAL AND LANDSCAPE CONTROLS

8.} Architectural Review Board. It is the intent of Developer to create a

generel plan and uniform scheme of development of the Property and to create within the
Property a residential community of high quality snd hermonious Improvements.
Accordingly, the A.R.B. shall have the right to approve or disapprove ali architectural,
landscaping and location of any proposed Improvements, as well as the general plan for
development of all Lots within the Property. In addition, the A.R.B. shall have the right

to approve or disapprove all proposed additions, changes end any other type of remoedeling
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to the exterior of any Dwelling, however, this approval shall not be necessary with respect
to any proposed changes to a Dwelling or Villa by the Developer. The A.R.B. may, in its
sole discretion, impose standards for construction and development which may be greater
or more stringent than standards prescribed in applicable building, zoning or other local
governmental codes. The procedures of the A.R.B. shall be as set forth below.

9.1.1 The A.R.B. shall be a permanent committee of the Association and
shall administer and perform the architectural and landscape review and eontrol functions
of the Association. The A.R.B. shall consist of five (5) voting members who shall initially
be named by the Developer and who shall hold office at the pleasure of the Developer.
Until turnover of eontrel of the Assoclation, as defined in this Deciaration, the Developer
shall have the right to change the number of members of the A.R.B., provided, however,
that the A.R.B. sheil at all times consist of at least three (3) members; to appoint all
members of the A.R.B.; and to remove and replace all members appointed to the A.R.B.
The Developer shall determine which member of the A.R.B. shall serve as its chairman,
and which member or members of the A.R.B. shall serve ar co-chairmen or co—chairmen.
In the event of the failure, refusal or Inability to act of sny of the members hereby
appointed by the Developer, and in the event that the Developer fails to fill ahy such
vacancy within thirty (30) days of such occurrence, the remaining members of the A.R.B.
shall fill such vacency by appointment. At such time as Developer ho longer owns any
property within The Orchard, or at such earlier date as Developer may decide, the
Developer shall assign to the Association the rights, powers, duties and obligations of the
A.R.B., whereupon the Board of Directors shall determine how many persons shall serve
on the A.R.B., provided that the A.R.B. shall at all times consist of no less than three {3)
members, shall appoint the members of the A.R.B., shall provide for the terms of the
members of the A.R.B., and shall determine which member of the A.R.B. shall serve as its
chairman. There shall be no requirement that any of the members of the A.R.B. be a

member of either the Association or an Owner within The Orchard. A majority of the
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A_R.B. shall constitutc a quorum to transect business at any meeting, and the action of a
majority present shal} eonstitute the action of the A.R.B,

9.1.2 No Improvement shall be constructed, erected, removed, planted
or mainteined, nor shall any addition to or any change, replacement or alterations therein
be mede until the plans and specifieations showing the nature, kind, shape, height,
materials, floor plans, color scheme and the locations of same shall have been submitted
to and approved in writing by the A.R.B. As pert of the application process, two (2)
complete sets of plans and specifieations prepared by an architect, landscape architect,
engineer or other person found to be qualified by the A.R.B. shall be submitted for
approval by writtcn application on such form as may be provided or required by the A.R.B,
The A.R.B. may require submission of samples of building materials and eolors proposed to
be used. AHN construction shall be done by & licensed general eontractor approved in
writing by the A.R.B.

9.1.3 In the event the information submitted to the A.R.B. is, in the
A.R.B.'s opinion, incomplete or insufticient in any manner, the A.R.B. may reguest and
require the submission of additional or supplemental information,

9.1.4 The A.R.B. shal] have the right to refuse to approve any plans and
specifications which are not suitable or desirable, in its sole discretion, for aesthetic or
ahy other reasens. In approving or disapproving such plans‘ and applieations, the A,R.B.
shall consider the suitability of the proposed Improvements, and the materials of which
the same are to be built, the site upon which sueh Improvements are proposed to be
erected, the harmony thereof with the surrounding area and the effect thereof on
adjacent or neighboring property.

9.1.3 Construction of all Improvements for which the approval of the
A.R.B, i3 required under this Declaration shall be completed within the time period
specified by the A.R.B.
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9.1.8 Upon approval by the A.R.B. of any plans and specifications
submitted to the A.R.B, the A.R.B. shall notify the applicant in writing, which
notification shall set forth any gqualifications or conditions of approval. In the event that
the A.R.B. disapproves any plans &nd specifications submitted to the A.R.B., the A.R.B.
shall so notify the applicant in writing, stating the grounds upon which such disapproval I3
based. Any applicant may appeal the decision of the A.R.B. to the Board of Directors of
the Association within thirty (30) days of the A.R.B.s decision. The determination of the
Board of Directors shell be final and binding upon the applicant; provided, however, that
no Improvement shall be erected or shall be allowed to remain which violates any of the
covenants, conditions or restrictions contsined {n this Declaration, or which violates any
zoning or building ordinance or regulation.

6.1.7 Prior to the occupancy of any Improvement constructed or erected
on a Lot, the prospective occupants thereof shall obtain & Certificate of Compliance from
the A.R.B., certifying that the construction of the Improvement has been completed in
accordance with the plans and specifications previously approved by the A.R.B. The
A.R.B. may, from time to time, delegate to & member or members of the A.R.B. the
responsibility for issuing such Certificate of Compliance. '

9.1.8 There it spacifically reserved unto the A.R.B., and to any agent or
member of the A.R.B., the right of entry and inspection upon any portion of the Property
for the purpose of determination by th; A.R.B. whethet there exists any eonstruction of
any Improvement which violates the terms of any approval by the A.R.B. or the terms of
this Declaration or any amendments thereto, or of any other covenants, conditions and
restrictions to which any deed or other instrument of conveyance makes reference. If any
Improvement of any nature shall be constructed or altered without the prior written
ap-p'roval of the A.R.B., the Owner shall, upon demand of the Association, ceuse such
Improvement to be removed, or restored in order to comply with the plans and

specitieations originally approved by the A.R.B. The Owner shall be liable for the
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payment of all costs of such removal or restoration, including all costs and attorneys' fees
incurred by the Association. Such costs may also be the basis for an Individual
Assessment. The A.R.B. is specifically empowered to enforce the architectural and
landseaping provisions of this Declaration by any legnl or equitable remedy, and in the
event that it becames necessary to resort to litigation to determine the propriety of any
constructed Improvement, or to remove any unapproved Improvement, the Association
shall be entitled to recovery of court costs, expenses and attorneys' fees in connection
therawith. All costs, expenses, and attorneys' fees of the A.R.B., including those incurred
in econnection with its enforcement or other powers, as provided herein, shall be borne by
the Association; provided, however, that nothing provided herein shall be deemed to
negate the Association's right to an award of the Assneiation's and the A.R.B.'s attorneys'
fees and costs if the Association is the prevalling party In any administrative or judicial
proceeding. In the event that any Owner fails to comply with the architectural and
landsoape provisions conteined herein or other rules and regulations promulgated by the
A.R.B., the A.R.B. may, in addition to all other remedies contained herein, record against
that Owners' Lot in the public records of the County a Certificate of Non-Compliance
stating that the Improvements on the Lot fail to meet the requirements of the A.R.B.
8.1.9 The A.R.B. may promulgate construction guidelines to be
designated THE ORCHARD CONSTRUCTION GUIDELINES, which, when promulgated,
will be on fite in the office of the Association, and which, when promulgated, will be
automatically incorporated into this Declaration by reference. Except as otherwise
speeifieally provided herein, all Improvements within The Orchard must be constructed in
accordance with sueh Construetion Guidelines, ns promulgated and as they may be
amended from time to time by the A.R.B. The A.R.B. is empowered to modify the design
and development standards contained within such Construetion Guidelines for the entire,

or for any portion, of The Orchard, as it may deem appropriate from time to time.
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9.1.10 The A.R.B. may grant variances from the requirements contained
herein or as elsewhere promulgated by the A.R.B., on a case by case basis; provided
however, that the variance sought is reasonable and does not impose & hardship upon other
Owners. The granting of such a variance by the A.R.B shall not nullify or otherwise
affeet the A.R.B.'s right to require strict compliance with the requirements set forth
herein on any other occasion.

9.1.11 Notwithstanding anything contained herein to the contrary, eny
improvements of eny nature made or to be made by the Developer, including, without
limitation, Improvements made or to be made to the Common Property, shell net be
subject to the review of the A.R.B.

9.1.12 The A.R.B. may adopt a schedule of reasonable fees for
processing requests for epproval. Such fees, If any, shall be paysable to the Association at
the time that the plans and specifications and other documents are submitted to the
A.R.B. The payment of such fees, as well as other expenses of the A.R.B. required to be
peid, shall be deemed to be an Individual Assessment, enforceable against the Owner and
the Lot as provided hereinabove.

9.1.13  Neither the Developer, the directors or o:“fieers. of the
Assoeiation, the members of the A.R.B., nor any person acting on behalf of any of them,
shall be liable for any costs or damagﬁs incurred by any Owner within The Orchard or any
other party whatsoever, due to any mistakes in judgment, negligence or any action of the
A.R.B. in connection with the approval or disapproval of plans and specifications, except
for such claims asserted against the A.R.B. and arising or resulting solely from the willful
and wanton conduct or gross negligence of the A.R.B., or of any member thereof while
goting in his or her capacity as a member of the A.R.B. Each Owmer and occupant of any
;.n:operty within The Orchard agrees, as do their suceessors and assigns by acquiring title
thereto or an interest therein, or by assuming possession thereof, that they shall not bring

any action or suit against the Developer, the directors or officers of the Association, the
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members of the A.R.B., or their respective agents, in order to recover any demages
caused by the actions of the A.R.B. The Assoeciation shall indemnify, defend and hold
harmless the A.R.B. and each of its members from &ll costs, expenses and liabilities,
inctuding attorneys' fees, of all nature resulting by virtue of the acts of the A.R.B. or its
members. Neither the Developer, the directors or officers of the Assoeciation, the
members of the A.R.B., nor any person acting on behalf of any of them, shall be
responsible for any defeets in any plans or specifications, nor for any defects in any
Improvements constructed pursuant thereto. Each party submitting plens and
n specifications for approval shall be solely responsible for the sufficiency thereof and for

the quality of construction performed pursuant thereto.

' ARTICLE 10
INSURANCE
The Association is heréby authorized to purchase insurance on the Common ; ﬁ
Property in such amounts,’_with such deductibles, and with sucmeﬁ?x‘;;)aniee as the Board of ff

Directors shall deyzﬁp/pmpriate.

ARTICLE 11
SALE OR OTHER ALIENATION OF LOTS
In order to maintain a community of congenial residents who are finaneially
responsible and thus proteet the value of the Property, the transfer of a Lot by any Owner
other than Developer shall be subject to the following provisions, whieh provisions each
Owner covenants to observe:

11.1 Notice to the Association.

11.1.1 Sale, Gift or Other Transfer. An Owner inttending to make a sale,
gift or other transfer of his Lot, or any interest therein, shall give to the Association,

Ay ﬁ notice of sueh intention, in writing, together with the name and address of the intended
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purchaser or transferee, and such other information coneerning the intended purchaser or .~
i transferee as the Association may reasonably reguire.

11.1.2 Devise or Inheritance. An Owner who has obtaincd title by devise

or inheritanee shall give the Association, notice of the sequisition of title, together with

such information concerning the Owner as the Association may require.

! I 11.1.3 Failure to Give Notice. If the above required notice to the
Association is not given, the Association may deny the unauthorized Owner or oecupant of
& Dwelling the use of the Common Property, and may take such other action at law and/or
! equity to divest the unauthor{zed Owner or oceupant of record title and/or possession of

ﬂ the Dwelling. '\

11.2 Certificates of Notice and Approval Shall Be Given in the Following

; Manner. Lol
11.2.1 Except as otherwise provided hereinbelow, within ten (10) days of }'fl !
receipt of such notice and informsation, the Association shall cause a Certificate of Notice
and Approval to be executed by any officer of the Association. Such Certificate of
Notice and Approval shall be recorded in the public records of the County, along with the
deed or other instrument of eonveyance. )
11.2.2  In the event that an Owner is delinquent In paying any
Assessment assessed by the Association, or that an Owner, his family, guests, agents,
licensees or invitees are not in compl?l‘ance with any provision of this Declaration, the
tules and regulations adopted by the Assoeciation, or the Traffic Regulations, the i
Association shall have the right to disapprove the proposed sale by sending a Notice of |
Disapproval to the Owner within ten (10) days after receipt of notice and information. In
the avent the delinquent assessment is paid or the violation is corrected, the Association
shall cause a Certificate of Notice and Approval to be executed by any officer of the .
| Association within ten (10) days after receipt of proof satisfgctory to the Association that

| | v

the delinquent assessment has been paid or the violation corrected.
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11.3 Leasing. An Owner may lease his Lot and the Dwelling thereon, provided
that each lease term shall be for a minimum of thirty (30) days, and no Lot or Dwelling
may be leased in excess of four (4) times in any twelve (12) month pericd.

1.4 Transfers Void. Any sale, gift, devise or other transfer not authorized
pursuant to the terms of this Declaration shall be void unless & Certifieate of Notice and
Approval of the Association is subsequently obtained and recorded in the public records of
the County.

11.5 Exceptions. The foregoing provisions of this Article 11 shall not apply to
an Institutional Mortgagee that acquires its title as the result of holding a deed to secure
debt upon the Lot concerned, and this shall be so, whether sueh title is acquired by deed
from the morigagor, his successors or assigns, or through foreclosure; nor shall such
provisions apply to a transfer, sele, or lesse by an Institutional Mortgagee that so eequires
its title. Neither shall such provisions require the approval of a purchaser who gequires
title to & Lot at a duly advertised public sale with open bidding provided by law, including,
but not limited to, execution sale, foreclosure sale, judicial sale, or tax sale, nor shall
such provisions apply to any transfer by the Developer, nor shall such provisions apply to

the sale, transfer or leasing of Villas.

- ARTICLE 12
WATER UTILITIES
12.1 Water Utilities. The Developer has constructed (or shall construet), the
water Distribution System, as defined herein, within the Property, and has extended (or
shall extend) the water system lines either to the boundary line of each Lot or within a
Street that adjoins such Lot. Eaeh Owner shall be required to connect to the Water
Distribution System (at the Owner's expense), at the time of construction of a Dwelling
upon his Lot. All costs of operation and maintenance of the Water Distribution System,
ineluding but not limited to, the wells, pumps, treatment facilities and the collection lines

shall be a Common Expense.
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12.2 Water Utility Fees. At the Turnover Date, the Developer shall convey

the Water Distribution System and sll related facilities to the Association (free of
charge). The conveyance shall be by special warranty deed and/or bill of sale and the
Assoelation shall expressly aceept the conveyance and all obligation for operation and

maintensnee of the Water Distribution System.

ARTICLE 13
INDEMNIFICATION OF DIRECTORS, OFFICERS
AND COMMITTEE MEMBERS

By acceptance of a deed to a Lot, Owners acknowledge and agree that every
director and officer of the Association and any committee member appointed by the
Boerd shall be indemnificd by the Association against all expenses and Hablility, Including
attorneys' fees, incurred by or imposed upon him In connection with any proeceeding to
which he may be & party or in which he may become invelved by reason of his being or
having been a dircctor, officer or committee member of the Associntion at the time such
expenses are incurred, except in such cases where the director, officer or committee
member of the Assoclation is adjudged guilty of willful misfeasance or malfensanc; in the
performance of his duties; provided, however, that in the event of any claim for
reimbursement or indemnification hereunder based upon a settlement by the director,
officer or committee member of uIé Association seeking such reimbursement or
indemnification, the indemnification herein shall apply only if the Board of Directors
approves such settlement and reimbursement as being in the best interest of the
Association. The foregoing right of indemnification shall be in addition to end not
exclusive of all other rights to which such officer, director or committee member of the
Association may be entitled. Further, by scceptance of a deed to a Lot, Owmers
acknowledge and agree that directors of the Association appointed by the Devsloper,

officers of the Association elected by the Board of Directors appointed by the Developer,
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and committes members appointed by said Board of Dircetors or by said officers shall aet
solely on behalf of the Developer and the Asscciation and shell have no fidueiary or other
obligation to act on behalf of the Qwners. Further, by acceptance of a deed to & Lot,
Owners acknowledge and agree that although dirsctors, officers and committee members
may be appoirited, directly or indirectly by the Developer and be acting solely on behalf of
the Developer and not on behalf of the Owners, none‘thel&ss, sueh directors, officers and
committee members shall be indemnified by the Association pursuant to the provisions of

this Article 13.

ARTICLE 14
GENERAL PROVISIONS
14.1 Assipnment,

14,1.1 All of the rights, powers, c!bligations. easements and estates
reserved by, or granted to, Developer or the Assgel‘a't"ion may be assigned by Developer or
the Association as the case may be. Att;:/s‘i:;h assignment, the assignee shall have the
same rights and powers, and be suh;ee't'./to the same obligations and duties as were the
Developer or the Association 9:1'61' to the essignment, and Developer or the Association
shall be relieved and relgpé’é(d of all obligations with respect to such rights, powers,
obligations, easements or estates.

14.1.2 Any of the rights, powers, obligations, easements and estates
reserved by, or granted to, Developer may be partially assigned by Developer. After sueh
partial assignment, the assighee shall have such rights, powers, cbligations, easements and
estates as were spécifically assigned to the assignee, and Developer shell be relieved and
released of those rights, powers, obligations, easements or estates which were specifically
éééig'ned to the assignee.

14.2 Amendment. This Declaration may be amended upon the recordation of
an appropriate instrument in the publie records of the County, subject however, to the
following provisions:
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14.2.] Except as provided hereinbelow, an amendment initiated by any

party other than Developer must obtain the approval of at least fifty-one percent {51%) of

the votes of Members; provided, however, that untii such time as the Developer -

relinquishes control of the Association, as deseribed hereinabove, all amendments must
include the joinder of Developar.

14.2.2 S0 long as Developer owns any property within The Orchard, the
Developer shall heve the right to make reasonable modifieations, changes or cancellations
to any or all of the provisions pertaining to the davelopment of The Orchard eontained in
this Declaration including, but not limited to, provisions relating to the addition of
property subject to this Declaration, use restrictions and Assessments, without the joinder
or eonsent of the Owners, the Association, the Golf Club, Institutional Mortgagees or any
other individuel or entity and the foregoing parties hereby waive any right to consent to
such changes. Such changes may affect the entire Praperty or only specifie portions of
the Property, but shall be subject to applicable governmental approvals.

14.2.3 Any amendment which would affect any of the requirements of
the County Code of Laws and Ordinances must have the prior appraval of the Coun.ty.

14.2.4 Any duly adopted amendment to this Declaration shall run with
and bind the Property for the same period and to the same extent as do the sovenants and
restrietions set forth herein.

14.3 Duration. All of the covenants, restrictions and other provisions of this
Declaration shall run with and bind the Property for a term of twenty (20) years from the
date of recordation of this Declaration, after which time they shall be esutomatically
extended for successive periods of ten (10} years each, unless an instrument executed by
a! least seventy-five percent (75%) of the votes of the membership then existing, and by
all Institutional Mortgagees, has been recorded, agreeing to ehange or terminate these
eovenants and restrictions; provided, however, that if the Property shall be located in an
area for whieh zoning laws have been adopted at the time this Declaration is recorded,
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then and in that event all of the covenants, restrietions, or other provisions of this
Deeclaration which purport, attempt or otherwise pestrict the use of the Property, or any
portion thereof, shall run with and bind the Property for a term of twenty (20} years from
the date of recordation of this Declaration; and further provided, however, that nothing
contained in this paragraph 14.3 shall be deemed or eonsidered to amend, alter, supersede,
or control, in any respect or manner whatsoever, paragraph 6.4 of this Declaration, or any
part thereof.

14.4 Covenants Running with the Property. The agreements, covenants,

conditions, restrictions, Assessments, fines, liens and other provisions contained herein
shall constitute a servitude upon the Property and each portion thereof, shall run with the
Property, shall be binding upon the Owners of any portion thereof, and shall inure to the
benefit of Developer, the Association, and the Qwners.

14.5 Enforcement. Enforcement of the covenants, restrictions, conditions,
obiigations, reservations, rights, powers, Assessments, fines, liens and other provisions
contained herein shall be by a proceeding at law or in equity ageinst any persons or
entities violating or attempting to violate same, or against the Property subject hereto to
enforee any lien crested by this Declaration or both. In the event that Developer and the
Assoeiation fail to enforce the terms of this Declaration then any Member may do so.
The failure or refusal of Developer, the\Assoeiaticm, or any Member to enforce any of the
provisions of this Declaration shall in no event be deemed 10 constitute a waiver of the
right to do so thereafter.

14.8 Developer's Rights, Notwithstanding any other provision in this
Declaration to the comtrary, Developer, its agents, employees and officers, including
without limitation, any management and marketing agents, are irrevocably empowered to
seill' or lease Lots or Villas on any terms to any purchasers or lessees, for so long as
Developer owns any Lots or Villas in The Orchard. Additionally, for so long &s Developer

owns or has any rlght to use any property in The Orchard, Developer, its agents,
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employees and officers, and any management and marketing agents employed by
Developer, shall have the right to transact any business necessary to consummate sales of
property throughout The Orehard, including but not limited to, the right to maintain
office(s) on the Property in location(s) to be selected by Developer; to have employess in
such offices, 1o construct and maintain sales agency offices, and such other structures or
appurtenances which are necessary or desirable for the development and sale of property
throughout The Orehard, including, without limitation, sales models and parking lots; to
post and display a sign or signs on any Lots owned by Developér or on the Common
Property; to use the Common Property; and to show Lots. Sales office signs and all other
structures and appurtenances pertaining to the sale or development of property within The
Orchard shall not be considered Common Property and shall remain the property of the
Developer.

14.7 Golf Club Membership. The Golf Club Faeilities shall be developed and

provided at the diseretion of the Developer and shell be eonsidered property separate and
distinet from Common Property. Rights to use the Golf Club Pacllities will be on such
terms and conditions as may be promulgated from time to time by the Golf Club. The
Golf Club shall have the exclusive right, from time to time, in its sole and absolute
diseretion and without notice or approval by the Assoeiation, to change the terms and
conditions under which the Golf Club f‘aciutles shgll be used, an¢ the persons entitled to
use the Golf Club Facllities, specifically including, without limitation, the terms of
eligibility for use, privileges available to use such facilities, the categories of use and
number of users permitted to use any of the Golf Club Fscilities; to reserve use rights for
future Owners or non-Owners; to terminate any and all use rights; to change, eliminate, or
cease operation of any or all of the Golf Club Feeillties; to transfer any or all of the Golf
Club Facilities or the operation thereof to eny person, including, without Limitation, a
member-owned or equity club; to limit the availability of any use privileges; or to require

the payment of e purchase price, membership contribution, initiation fee, dues, or other
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charges for use privileges. Ownership of a Lot does not confer any membership or
ownership rights in the Golf Club, nor does ownership of a Lot eonfer or grant any vested
right or easement, preseriptive or otherwise, to use the Golf Club Facilities. Owners of
Lots shall have the right to apply for membership in the Golf Club on terms and conditions
established and existing for the Golf Club at the time the Owner's subseription for a
membership or ownership right in the Golf Club is submitted. In the event an Ownet is
accepted as & member of the Golf Club, he shall be subjeet to such documents and such
rules and regulations of the Golf Club as are established and existin.g at the time of his
acceptance, as the same may be amended from time to time, and shall be required to pay
such equity membership fees, dues and other amounts as may be required by the Golf Club
from time to time.

14.8 Guard House, Developer, in its sole and absolute discretion, may
eonstruct A guard house to be located at the entrance of The Orchard, and such guard
house, if constructed, shall be maintaincd by the Association. All maintenance costs and
any other security expenses associated with the guard house shall be the scle
responsibility of the Association.

14.9 Non-Condominium.

14.9.1 The Association created pursuant to this Declaration and the
Articles of Incorporation of the Association is expressly not intended to be a condominium
association and is not created in accordance with the Georgia Condominium Statutes.

14.8.2 The Common Property is not intended to be condominium
property under the Georgia Condominium Statutes in existence as of the date of recording
this Declaration in the public records of the County, and is not part of the common
elements of any eondominium.

14.10 Golf Course Community. By acceptance of a deed to a Lot, the Owner
thereof acknowledges and agrees that the Lot is located within a golf course community,

that the Owner has assessed the location of the Lot in relation to the layout and operation
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of the Golf Club Facilities, and that as & result of living in such a eommunity, the Owner
will be subjected to the usual and common noise level assoclated with playing the game of
golf and with maintenance of the Golf Club Facilities ineluding, but not limited to, such
noises caused by any machinery and equipment used in maintaining the Golf Club
Facilities which may be driven over and upon the Stroets, the Common Property, the Golf
Club Faeilities and other portions of property located within The Orchard. Such noise
may oceur on or off the Golf Club Faecilities, throughout the day from early morning until
late evening. Neither the Assoeiation nor the Developer shall have any responsibility or
liability to any Owner becnuse of noise or because of any damage caused to an Owner, his
family, guests, licensees, invitees, employees, agents or the Owner's Lot from the {light
of errant golf balls or from any persons recovering golf balls from Lots. By acceptance of
a deed to a Lot, an Owner waives any claims or causes of action which he, his family,
guests, licensees, invitees, employees or agents may have against the Association or the
Developer arising out of such personal injury or property damage. Further, by aceeptance
of a deed to a Lot, an Owner acknowledges that he knows and appreciates the nature of
alt risks both apparent and latent associated with living in a golf eourse community, that
such risks may have an adverse effect upon the Owner's enjoyment of his Lot and that the
Owner expressly assumes the risk of personal injury or property damege that may oceur in
conneetion with such risks. By acceptance of a deed to a Lot, each Owner further agrees
that neither the Develop'ei-, nor the Golf Club, nor the Association, nor any other entity
owning or managing the Golf Club Facilities, or eny part thereof, shall be liable to Owner
or to any other person claiming any loss or damage, including without limitation, any
indirect, special, or consequential loss or damage arising from personal injury, destruction
of property, trespass, or any other alleged wrong or entitlement to remedy based upon,
due to, arising from, or otherwise related, in whole or in part, to the proximity of the
QOwner's Lot to the Golf Club Facilities, including, without limitation, any clalm arising in

whole or in part from the negligence of the Developer, the Golf Club, the Association, or
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any other entity owning, managing, or operating the Golf Club Faecilities, or any portion
thereof. Each Owner hereby agrees to indemnify and to hold harmless the Developer, the
Golf Club, the Association, or any other entity owning, managing, or operating the Golf
Club Pacilities, or any part thereof, against any and all claims deseribed herein and
asserted by Owner, any member of the Owner's family, the Owner's guests, invitees, or
licenses, including all attorney's fees ineurred by the Developer, the Golf Club, the
Association, or other entity owning, mensging or operating the Golf Club Facilities, or
any part thereof, in defending or contesting any such claim. Nothing contained In this
parggraph 14.10 shall restriet or limit any power of the Developer, the Golf Club, the
Association, or any other entity owning, managing, or operating the Golf Club Facilities,
or any part thereof, to change the design of the Golf Club Facilities, or any part thereof,
and such change, if any, shall not nullify, restriet, limit, or impair any covenant or duty of
the Owner contained herein.

14.11 Developet's Right of Repurchase. Esch Owner must commence

construction of & Dwelling upon his Lot no later than twenty-four (24) months following
the date of closing of the sale of the Lot by the Developer to the initial purchaser of the
Lot (the "Acquisition Date™, and shall complete eonstruction of the Dwelling no later
than thirty (30) months following the Acquisition Date. For purposes of this Article,
"eommencement of construction” shaP be deemed te mean the installation of the
foundation for the primary residential structure of the Dwelling and "completion of
construction” shall be deemed to mean final completion in accordance with the
requirements of the A.R.B. and the County (including the installation of all landsesping
and other Improvements approved by the A.R.B.), and receipt of a Certificate of
Occupaney from the County.

a In the event that an Qwner fails to commence construction, or complete
construction, in aceordance with the above requirements, the Developer shall have the

option to repurchase the Lot from the Owner. The purchase price shall be an amount
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equal to: the original gross sales price recejved by the Developer for the Lot, plus
interest therzon at the rate of nine percent (9%) per annum calculated from the
Acquisition Date to the date of closing of the repurchase, which purchase price shall be
considered and deemed to be the value of the Lot at the time of the repurchase, including
any Improvements placed thereon by the Owner. The purchase price shall be paid to the
Owner upon the closing of the repurchase. The re-conveyance shall be by Georgla
Statutory Warranty Deed, subject only to those matters to which title was subject on the
Acquisition Date,

The Developer may, in its discretion, give public notice of its option to
repurchase as provided herein, by recording notice thereof in the public records of the
County at any time from and efter the date upon which the option becomes exercisable.
Such notice shall not require the joinder or execution by the affected Owner.

14.12 Development of The Villas. At the discretion of the Developer, the

Yillas may be developed under a condominium regime or by transfer of an etuity interest
in an interval ownership development. In such event, The Villas may be developed with
one or more condominium associations for the purpose of meintaining and operating
separate facilities to be used exclusively by the Villas' guests. The Golf Club shalf have
the right to convey portions of the Golf Club Facllities including the Villas, or any portion
thereof, to third parties, ffom time to time, in the Golf Club's diseretion.

14.13 Notiee. Any notiee required or permitted to be given by this Declaration
shall be given or made ln wriling by personal delivery or by certified mall addressed:

to the Developer at: The Orehard
P, O, Box 1270

Attention:__ john Mansfield

or to Owner at: the last known address of Owner as appears
on the records of the Association at the
time of such delivery or malling.

-52~

LIRay trnest W. Nations, Jr,, Clerk
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or to the Association at: The Orchard Property Owners
Association, Ine.
P. 0. Box 1270
larkesville, Geor 2
Attention:  Virgil E. lovell

Any notice given in accordance with the provisions of this subsection shall be deemed to
be effective, if personally delivered, on the date of such delivery, or if mailed by
registered or certilied mail, on the date upon which the return receipt is gigned or
delivery is refused or the notice i5 designated by the postal authorities as not deliverable,
as the case may be. Eaéh party may give notice to each of the other parties of a change
of its address for the purposes of giving notice under this subseetion, which thereafter,
until changed by like notice, shall be the address of such party for all purposes of this
Declatation.

14.14 Plats. In addition to this Declaration, the Property shall be subject to
the additional covenants, restrictions, reservations and other terms and provisions set
forth in the plats of the Property, which plats are recorded or to be recorded in the public
records of the County.

14.15 Gender and Number. The use of the singuler herein shall include the
piural, and the use of any gender shall include all genders.

14.16 Severability. Invalidation of any one of the covenants or restrictions
contained herein by judgment or court order shall in no way affeet any other provision
hereof, which shall remain in full force ;nd effect.

14.17 Captions. The captions used in this Declaration and exhibits annexed
hereto are inserted solely as 8 matter of convenience and shall not be relied upon or used
in construing the text of this Declaration or any exhibits hereto or amendments thereof.

14.18 Effective Date. This Deelaration shall become effective upon its

recordation in the public records of the County.

-53-

Ernest Exﬁﬁ)oﬁ . Rr. , Clerk
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IN WITNESS WHEREOF, Developer has caused this Declaration to be execurted

this 21st day of November, 1983.

Signed, sealed end delivered thils THE ORCHARD LIMITED PARTNERSHIP,

21st day of November, 1988,
in the presence of:

a Georgia limited partnership
8y: VEL, INC., its general partner

By: Z;-/’ (&; »i{’i"{[?

Virgil E. Lovell, President

By: HABERSHAM INVESTORS, INC., its
. general partner
by -

~“Motary Public

My Commigsion Expires: - 3¢- 5’5
’ =

%’aﬂ aeat Waj) :John;‘l:'. Manafield,

STATE OF CEORGIA )

COUNTY OF HABERSHAM )

The foregoing instrument was acknowledged before me this 2lst day of November,
1488, by virgll E. Lovell, s President of VEL, INC., and John E. Mansfield, Sr.,
as President of HABERSHAM INVESTORS, INC., the general partners of THE ORCHARD
LIMITED PARTNERSHIP, 2 Georgia limited partnership, on behalf of the limited

partnership. '

My Commission Expires: & — 53¢~ ‘?Z

=54

(fka) Ernest W. Nations, Jr., Clerk
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JOINDER OF ASSOCIATICON

THE ORCHARD PROPERTY OWNERS ASSOCIATION, INC., a Georgia not-for-profit
corporation, hereby jolns in this Declaration of Covenants and Restrictions for The

Drchard for the sole purpose of agreeing to perform its obligations as contained herein.

Signed, sealed and delivered this THE ORCHARD PROFERTY OWNERS ASSOCIATION, INC.,
2lst day of November, 1988, in ) & Georgia not-for-profit corporation

the presence of: /
P ? . .," ¢, szj
/7?1 /Z_ By: "//’/4‘_// UI’M

Witness L Virgil H, Toveli, President

i

el cartface. S (e
Notary Publie f
My, fommission Lxpires: &4/2-42
Ve T L '

'
i .
L

STATE OF GEORGIA )
)
COUNTY OF HABERSHAM )

The foregoing instrument was acknowledged before me this Zlst day of November,
1988, by Virgil E. Lovell, the President of THE ORCHARD PROPERTY OWNERS ASSOCIATION, INC.,
& Georgia not—-fer-profit corporation, on behalf of the corporation.

Publi

My Commiseion Expires: £- 12-93

ES

Notary

=-55=-

{fka} Ernest éXﬁﬁ)%'Rr” Clerk
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JOINDER OF FRED LOVELL

FRED LOVELL, a resident of Habersham County, Georgia, hereby joims in this
Declaration of Covenants and Restrictions for The Orchard for the sole purpose of

agreeing to subject the Property to the foregoing covenants and restrictions.

Signed, sealed and delivered this
21st day of November, 1988,
in the presence of:

~—2 ¢
dd 1K p 4 %
Witness | : FRELY LOVELL

L}./’{t ’-"(Cgf\'_f‘(‘ .—;"ﬁ (\’\{'wf%fc{

Notarv Public . (_6
My Commission Expires: &-/1-GF2

‘

-56— .

{ftka} erngst W, Natiops, Jr., Clerk
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EXHIBIT A

THE PROPERTY

ALL THAT TRACT or parcel of land lying and being in Land Lots 95, 96, 115, 116, and
117 of the 13th Land District of Habersham County, Genrgila, containing 734.1 acres,
wore or less, as shown on a plat of survey made for "The Orchard” by Hubert Lovell,

R. 5., under date of July 22, 1988, revised under date ot September 14, 1988, and

further revised under date of October 31, 1988, a copy of said plat being of raecord

in the office of the Clerk of Superior Court of Habersham County, Georgia, in Plat
Book 26, Page 111, to which said plat and the record thereot reterence is hereby

made for a more complete descripticn.

GEORGIA, HABERSHAM COUNTY, CLERK'S OFFICE, SUPERIOR COURT

Filed for record Nov 21, 1988 at 10:304.m.

(fka)

{TKa}

Recorded Nov. 21, 1988

Ernest W. Nations, Jr., Clerk

pINTY

SA ATERGHAM CQ.T'—;'_-—
g:r:--—-:_‘?c‘-.:’h:”.(-;_ CUPEROH g Al
Cifaho VTN B
i 356.3503'6:_00-: ..1%-"‘-
4 - o LD
RECONDED w0
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GEORGIA, BABERSHAM COUNTY.

The indebtedness referred to in that certain Deed to Secure Debt from

Bayne Richard Bunce to Habersham Bank, dated October 27, 1976, and of record

i{n Deed Book 148, Page 738, in the office of the Clerk of the Superior Court

of Habersham County, Georgla, having been paid in full and the undersigned

being the present record holder and owner of such deed, the Clerk of such

Superior Court is authorized and directed to cancel that deed of record.

IN WITNESS WHEREOF, the undersigned hag set its hand and seal, this

18t day of November, 19B8.

HABERSHAM BANK (SEAL)

By:

i

Attest: W A

Signed, sealed aud delivered
on the date above shown.

QC,.-U(_Q_:E de.u I]h
F]noff Hitn?
Ny A

7 /_j@fq? —

otafy Pudlic

My Cn:m{ Expires __@,[lZliLr

Notary Public, Haborsham County, Qeorgja
My Cornmission Expires August 26, 1990

Bott fhck B Voior b,

GEORGIA, HABERSHAM COUNTY, CLERK'S OFFICE, SUPERIOR COURT

Filed for record November , 1988 at m. Recorded Nov 1988

{fka)

E""E’f(ﬂiﬂﬁixs. Jr., Clerk




GEORGIA, HABERSHAM COUNTY Bill No. 1126

CITY OF CORMELIA

The tax fi. fa.(s) against the property of _C. Howard Moss
in the City of Cornelia evidenced
by lien which appears of record among the records of the
Clerk of Superior Court of Habersham County, Georgia, in
General Execution Docket No. 11 . Page 57

To Wit: '

A2 tiad trech or of 1and sitwte lying ad being 4n Ind 1ob
Jo, 149 in the 10th Iaad Distrish of Heberain Conty, Comrgla, L
a8 & art of Lob Ko, 2 fon of the

|

having been fully paid and satisfied, the Clerk of Superior
Court of Habershan County, Georgia, i= authorized and
directed to mark said lienl(s) canceled and satisfied insofar
as the same pertains to property shown thereby as being owned

by € _Howard Moge . "

This 18th  day of November , 19 Ra

- K T,

Secretary of the City Commissgion
of the City of Cornelia, Georgia

GEORGIA, HABERSHAM COUNTY, CLERK'S OFFICE, SUPERIOR COURT

Filed for record November , 1988 at m.

{fka)

Recorded Nov. , 1988

ErnestBx ittt Alr.. Clerk
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GECRGIA, HABERSHAM COUNTY Bill No. 806

CITY OF CORMELIA

The tax f£i. fa.(s) against the property of Claude ™ &
Rritta ™ Hollarad in the City of Cornelia evidenced

by lien which appears of record among the records of the
Clerk of Superior Court of Habersham County, Georgia, in
General Executlion Docket No, 11 , Page _39 R
To Wit:

"All that tract or parcel of land lying and being in Land Lot No. 139 of the 1l0th
Land Districk,G.M., Habersham County,Ceorgia, and’ more particularly -r -. .
.described as follows: o . . )

BEGINNING at an iron pin corner on the southeast side of Myrl Drive at the north
east corner of Lot No.22 of the Pine Crest Subdivision;thence running along

the southeast side of said Myrl Drive,North 59° 00' East 100 feet to an iron
pin corner; thence running along the west line to Lot No. 20, South 317G0 East
129 feet to an iron pin coriar; thence running along the north line of Lot No.8,
south 55° 00"West 100 feet to an iron Pin cornetr;thence. running along the

East line of Lot No.22, North 31° 00' West 129.feet back to the irom pin point
of Beginning on the Scutheast side of Myrxl Drive and being all of Lot No, 21 of
Pine Crest Subdivision,all according to Plat and survey by J.G. King, Ga, .
Reg. No, 672, a copy of said plat being of record in the Office of the Clerk of
Superior Court of Habergham County, Georgia, in plat book 12, page 4,reference
being made to said plat and survey and made a part of this description.

having been fully paid and satisfied, the Clerk of Superior
Court of Habersham County, Georgla, is authorized and
directed to mark said lien(s) canceled and satisfied ingofar
as the same pertains to property shown'thereby as being owned
by Claude I & Britta M Hollane . -

This v day of Movepbor _, 1983

AZ;\Q&hé9 /9&5
i TIONS, IR, 080 — e

~ GEORGIA, HABERSAAM COUNTY, CLERK'S OFFICE. SUPERIOR COURT

Filed for record November , 1988 at m. Recorded Nov. , 1988

(fka) Erneétxlhi'gi o8 Jr., Clerk
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GECRGIA, HABERSHAM COUNTY Bill Neo. 1271

CITY OF CORNELIA

The tax f£i. fa.(s) against the property of Pa.l Neuclas £

mnil K Dt in the City of Cornelia evidenced

by lien which appears of record among the records of the
Clerk of Superior Court of Habersham County, Georgia, in
General Execution Docket No. 1n , Page s}

To Wit: '

ALL THAT TRACT or parcel of land lying and being in Land Lot 138 of the 1l0th Land
District of Habersham County, City of Cornelia, Georgia, as shown on a plat of survey
prepared by Max Lewallen, Registered Surveyor, under date of May 20, 1985, a copy

of said plat being of recerd in the office of the Clerk of Superior Court of Habersham
County, Georgia, in Plat Book 3}] . Page ]S¥ , and being more particularly described
as follows: BECINNING at an iron pin corner on the southeast right of way line of
MoDoc Drive said corner being cammon to Lots 5 and 10; thence aleng the right of

way line in a northeasterly direction 133.9 feet to the iron pin corner common to
Lots 10 and 1]; thence along the line common to Lots 10 and 11 S. 40* 47' E. 13l.6
fest to an iron pin corner common to lands now or formerly of Clay Strange; thence
along the line of lands of Strange S. 50° 26" W. 185.1 feet to an iron pin corner
comnon to Lots 9 and 10 M. 21* 35" W. 171.4 feet to the Foint of Beginning, containing
0.53 acre, moze or leas.

The above described property is Lot 10 of Shallow Creek Subdivision.

having been fully paid and satisfied, the Clerk cof Superior
Court of Habersham County, Georgia, is authorized and
directed to mark sald lien(s) canceled and satisfled insofar
as the same pertains to property shown thereby as being owned

by Pavl Peuqlae £ .Gail K Pruitt .
This ay% day of Noverrer , 19_fn

- A Yacsctt '
Secretary of the City Commission

of the City of Cornelia, Gecrgia

2o £

o
apeniih ‘__}_[__,,—._..--.- T I
mAnSiinl - N : e

“ -y ‘}.;T".*‘H‘";_ “-( 5. %

GEORGIA, HABERSHAM COUNTY, CLERK'S OFFICE, SUPERIOR COURT
Filed for record November , 1988 at m. Recorded Nov. , 1988

{fka) ErnestEXhibit Arr., Clerk
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GEORGIA, HABERSHAM COUNTY Bill No. 600

CITY OF CORNELIA

The tax £i. fa.l(s) against the property of _willis Garrison
in the City of Cornelia evidenced

by lien which appeéra of record among the records of the
Clerk of Superior Court of Habersham County, Georgia, in

General Execution Docket No. _ 3]0 , Page 172 ,
To Wit: ’

All that lot, tract or parcel of land lying and being in ILand Lot
173 of the 10th Land District and in the City of Cornelia, in
Habersham County, Georgia, known and distinguished as Lots Nos.
Nins (9) and Ten (10) of Block Five (5) of Fark View Heights
Subdivision to the Clty of Cornelia, according to survey and plat
of Ethan Philbrick, dated October 31, 1912, and mwors fully
described as follows: BEGINNING at iron pin cormer an Grand
Avenue, formerly Peachtree Road, with lands of Willis and Georgla
Garrison; thence along Grand Avenue in & southeasterly direction
250 fest, more or less, to intersection of Grand Avenue and
Habersham Terrace; thence in & northerly directinn along Habersham
Terrace 213 feet, more or less to corner with Lot No. 8 of said
subdivislon; thence with Lot No & in a westerly direction 51
feel, more or less, to corner with Lot No. 10; thence wilh Lot
No. 10 in a northwesterly direction 100 feet, more or less, to
corner with Lot No. 113 thence with Lot No. 11 in a southwesterly
direotion 170 feet, more or less, to corner on Grend Avenue, the

point of beginning,

having becn fully pald and satisfied, the Clerk of Superior
Court of Habersham County, Georgia, is authorized and
directed to mark said lien(s} canceled and satisfied insofar
as the same pertains to property shown thereby as being owned

by Willies Carrison .
This 9tk day of November , 19 _gn
’é.-:’\ ;ﬂa& 4&%

Secretary of the City Commission
of the City of Cornelia, Georgia

22%7
SATIGHLD 1L ==5— -
FRMEST W-MATIONS, JR. ts¢. — . S
GEORGIA, HABERSHAM COUNTY, CLERK'S OFFICE, SUPERIOR COURT
Filed for record November , 1988 at m. Recorded Nov. , 1988

(fka)

Ernast W. Natiggs, Jr., Clerk
ExRibit' R 7 ¢ler
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GEORGIA, HABERSHAM COUNTY Bill Number
01293

CITY OF CORNELIA

The tax fi. £a.{s) against the property of Patricis G Reec
in the City of Cornella evidenced

by lien which appears of record among the records of the
Clerk of Superior Court of Habersham County, Georgia, in
General Execution Docket No. 10 . Page 77 .
To Wit: '

All that tract or parcel of land beginning at a corner on
the northerly side of Grand Avenue and running thence 170
feet, more or less, along lands of Garrison to corner;
thence in a westerly direction 81.8 feet, more or less,
along lands of Lovell to corner; thencc in a southerly
direction 168.3 feet, more or less, along lands of Claxton
to corner: thence in an easterly dircction 90.6 fcet
aleng the northerly side of Grand Avenue to the point of
beginning.

having been fully pald and satisfiéd, the Clerk of Superior
Court of Habersham County, Georgia, is authorized and
directed to mark sald lien(s) canceled and satisfied insofar
as the same pertains to property shown thereby as being owned

by _Patricia G Reed -
This o« day of Mnverbher , 1988
Mo sise O,

Secretary of the City Lommission
of the City of Cornelia, Georgia

Te -
. S
el

.l o
. '“{'fﬁéaii*.ysf% grs;;

T —
e —

GEORGIA, HABERSHAM COUNTY, CLERK'S OFFICE, SUPERIOR COURT
Filed for record Novenber , 1948 at m. Recorded Nov. , 1988

(fka) Ernest WEdchithit JA . Cierk
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FIRST AMENDMENT TO
DECLARATICGH OF COVEMANTS AND RESTRICTICHS
FOR
THE DRCHARD

AMENTMENT TO THE DECLARATION OF COVENANTS AND RESTRICTIORS, made gnd

executed this 13th day of March, 1989, by THE URCHARD LIMITED PARTNERSHIP, a

Georgia limited partnership, ("Daveloper"), joined by THE ORCHARD PROPERTY

OWNERS ASSOCIATION, 1KC., a Ceorgia not-for-prefit corporation, and by FRED

LOVELL a reaident of Habersham County, Georgla;
WITNESSETH:

TRAT WEEREAS, the Partles hereto hava heretofore executed a Declaration

of Covenants aand Restrictions for The Orchard dated November 21, 1988,

recorded in the effice of the Clark of Superior Court of Habarsham County.

Georgia, in Deed Book 240, Page 419, er seq.j and

i
WHEREAS, none of the property gubject to the Decla¥4§1nn of Covenants

and Restrictions for The Orchard has beem sold, and the Parties hereto

’
desire to amend said covenanta prieor to the sale of any of said progl&ty.

HOW, THEKEFORE, the Partice hereto hereby declare that the Declaration

of Covenants and Bestrictions dated November 21, 1988, rocorded in the

office of the Clerk of Superior Court of Habersham County, Georgla, in Dee=d

Book 240, Page 419, et seqd., ig hereby amended as follows:

1.
By deleting paragraph 14.12 in ite entirety.
1.

Ry adding theretc a new paragraph to be designated and to resd &z

follows:

g 1.29.1 Heat Pumps. Developer, in order to secure underground

— Ernest W. Nations, Jr., Clerk

Exhibit A

01

creomaent

D318 2Rl

.
.

v

IRDYRE 7))

oM




wiring, entered into an agreement with Habersham Electrir. Membership
Corporation that all residences constxucted within The Orchard would be

heated with electric heat pumps.

In the event the owner of any lot within

The Orchard desires to construct = dwelling which 15 to be heated and cooled
other than by an electric heat pump, tha owner of such lot shall be required
to reimburse Habersham Electric Membershlp Corporatiom for his pro rata
share of the cost of installation of underground wiring, as such costs may
be determined by Habersham Electric Membership Corporation.”

1K WITNESS WHEREOF. Developer has caused this Declaration to be

executed this 13th day of March, 1989.

Signed, scaled and delivered this
13th day of March, 1989, in the
presence of:

@wL J‘lﬁ@k«‘,

Witness

-

otary Public

My, Copmiseion Expires: ¥-3 7~ % ?

Vikdj

THE ORCHARD LIMITED PARTNEREHIP,
a Georgla limited partnership

By: VEL, INC., its general partner

s In,

Virgil E. Lovell, Presideat

By: HABERSRAM INVESTORS, INC., its
general partner <

Ernest . Naticns, Jr., Clerk

Exhibit A




JOINDER OF ASSOCIATION

THE GRCHARD PROPERTY OWNERS ASSOCIATION, INC., a Georgia not=for-pranfit
corporarion, hereby joins in this Declaration of Covenants and Restrictions
for The Orchard for the sole purposs of agreeing to perform its obligations

as contained herein.

LV

ol

L3th day of March, 1989, in the ASSOCIATION, INC., & Georgia} AR
presence of: not-for—profit corperation $
G

| B 4 fohe ol dCIt)

Witneas [] VIrgll E. lovell, President

m Signed, sealed and delivered this THE ORCHARD PROPERTY OWNMERS

Totars, blic
My Commission Expires: o ey

| Loy Liimes e Mo MULLIUIfI s Wley WICHR

Exhibit A
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JOINDER OF F¥RED LOVELL

FRED LOVELL, & resident of Eabersham County, Georgia, hereby joins in

this Declaration of Covenants and Restrictions for The Orchard for the sole

purposs of agreelng ro gubject the Property to the feregoing covenants and

restrictions.

Signed, sealed and delivered this
13th day of March, 1949, in the
presence of::

@LMJL 3::)\ gtuw (SEAL)

Witness VELL
- _/2 ; z
A’/
tary Public

My.Commission Expires: Y30~ K D

GEORGM, uaue.nsum_c?;.;na -

CLERK. a"o‘;r'\g"g",ns P ERIOR SRT

WLED FOR REEORR =2y :

va AT ?’.QSO cL0 Mm

V2 CERBED s T e
1N BOCK HO e T ERK

A

e d®

gf??glgérHABERSHAH COJNTY, CLERK'S DFFICE, SUPERIOR COURT
record darcn R ¢ | 1989 at C};wa;n. Recorded March:?-(p 1989

(fki}
Ernest W. Nations, Jr., Cierk

Exhibit A




SECOND AMENDMENT TO
DECLARATION OF COVENANTS AND RESTRICTIONS
FOR

THE ORCHARD

AMENDMENT TO THE DECLARATION OF COVENANTS AND RESTRICTIONS, made and
executed this Sth day of April, 1989, by THE ORCHARD LIMITED PARTNERSHIP, a
Georgia limited partmership, ("Developer"), joined by THE ORCHARD PROPERTY
OWNERS ASSOCIATION, INC., a Georgia not—for-profit corporation, and by FRED
LOVELL a resident of Habersham County, Georgia;

WITRESSETH:

THAT WHEREAS, the Parties hereto have heretofore executed a Declaration
of Covenants and Restrictions for The Orchard dated November 21, i988,
recorded in the office of the Clerk of Superior Court of Habersham County,
Georgla, in Deed Book 240, Page 419, et seq.; and

WHEREAS, the Parties hereto have heretofore executed a First Amendemnt
to the Declaration of Covenants and Restrictions for The Orchard dated March
13, 1989, recorded in the office of the Clerk of Superior Court of Habersham
County, Georgia, in Deed Book 244, Page 25; and

WHEREAS, none of the property subject to the Declaration of Covenants
and Restrictions for The Orchard has been sold, and the Parties hereto
desire to amend said covenants prior to the sale of any of sald property.

NOW, THEREFORE, the Parties hereto hereby declare that the Declaration
of Covenants and Restrictions dated November 21, 1988, recorded in the
office of the Clerk of Supe;ior Court of Habersham County, Georgia, in Deed
Book 240, Page 419, et seq., is hereby amended as follows:

1.

By deleting parag its entirety.

a

Exhibit A
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JOINDER OF ASSOCIATION

THE ORCHARD PROPERTY OWNERS ASSOCIATION, INC., a Georgla not-for-profit
corporation, hereby joins in this Declaration of Covenants and Restrictions
for The Orchard for the sole purpose of agreeing to perform its obligatioms

as contained herein.

Signed, sealed and delivered this THE ORCHARD PROPERTY OWNERS
5th day of April, 1989, in the ASSOCIATION, INC., a Georgila
presence of: not-for-profit corporation

. By: doﬂ f [J
Witness Virgyl E. Lovell, President
Notary lic w w m‘r‘. Mar. 14, 1992

My Commission Expires: ——

»
- .

Exhibit A
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IN WITNESS WHEREOF, Developer has caused this Declaration to be

executed this 5th day of April, 1989.

Signed, sealed and delivered this
5th day of April, 1989, in the
presence of:

C Smad Q\M

Witness

Notary ic

My Commission Expires:

MY COMMISION EXPIRES DEC. 16, 199

XTI

’

THE ORCHARD LIMITED PARTNERSHIP,
a Georgia limited partnership

By: VEL, INC., its general partner

o Lid € L0

Virgiy E. Lovell, President

HABERSHAM INVESTORS, INC., its

hn E. Mansfield, Sy., 1

Exhibit A
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JOINDER OF FRED LOVELL

FRED LOVELL, a resident of Habersham County, Georgia, hereby joins in
this Declaration of Covenants and Restrictions for The Orchard for the sole
purpose of agreeing to subject the Property to the foregeing covenants and

restrictions.

Signed, sealed and delivered this

5th day of April, 1989, in the

presence of:

. | C% al Qsuy
Witness LOVELL r ~—

My Comission Expires. jf EZ""%Q

CEORG!A, HAGERSHAM COU! counrrv
FiCE, SUPER,OR CO

19
RECORDED
BOOKNC.

Exhibit A
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THIRD AMENDMENT TO THETNEST w 147, 0RS J
DECLARATION OF COVENANTS AND RESTRICTIONS FOR ~ ¥R
THE ORCHARD -

This THIRD AMENDMENT (hereinafier referred 1o as the "Amendment”) to the
Declaration of Covenams and Restrictions for the Orchard (hereinafter referred to as the
"Declaration™) is made on this __22nd _ day of _August . 1594,

WHEREAS, The Orchard Limited Partnership, a Georgia limited partaership (hereinafter
referred to as the "Developer™), joined by The Orchard Property Owncrs Association, Inc., a
Georgla not-for-profit corporation (hereinafier referred 10 as the "Association™) and by Fred
Lovell, a resident of Habersham County, Georgia (hereinafter referred 1o as "Lovell™} have
heretofore exscuted a Declaration of Covenants and Restrictions for The Orchard, dated
November 21, 1988, and recorded in the office of the Cletk of the Superior Court of Habersham
Ccunty, Georgia, in Deed Book 240, Page 419, et seq.; and

WHEREAS, the pariies herero have heretofore executed a First Amendment to the
Declasation of Covenants and Restrictions for the Orchard on March 13, 1989, recorded in the
Office of the Cletk of Svperior Court of Habersham County, Georgia in Deed Book 244, Page
25, and

WHEREAS, the parfies hercto have hereiofore executed a Second Amendment to the

Declaration of Covenants and Restrictions for the Orchard dated April 5, 1989, recorded in the
Qffice of the Clerk of Superior Court, Habersham County, Georgia, in Desd Book 344, Page
396; and

WHEREAS, in accordance with Section 2.2°of the Declaration, Developer may, at any
tme or from time to time, subject additional properiy to the Declaration by recording in the
public records of Habegrsham County, ar Amendment to the Declaraticn describing such
additional property; and

WHEREAS, Developer desires to amend the Declaration for purposes of submisting
additional propenty to the Declaration so that such property will be subject to the restrictions,
voting rights, maintenance rcqulrcmcms user fees, dues and other provisions pertaining to the
Property; and

WHEREAS, the property described herein on Exhibit A", being Section VII, Lots 1-73,
attached hereto and incorporated herein by this reference shall be subject to the Declaration; and
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WHEREAS, the Developer still owas propeity within The Orchard and has the right to
reasonably amend the Declaration pursuant to Section 14.2.2 of the Declaration; and

WHEREAS, the Developer desires to amend the Declaration as set forth herein; and
WHEREAS, this Amendment was approved and adopted by the Developer;

NOW THEREFORE, the Declaration is hereby amended as follows:

1. By adding a new Section 1.27 to Anicle 1, which shall read as follows:

1.27 “Turpover Daje® shall mean and refer to the daie of transfer of the
management and control of the Association to the Members of the Association by the Developer,
which shall occur upon the sale of the last lot in The Orchard.

2, By deleting in its cntirety Section 4.5 of Article 4 and substituting in its place a new
Section 4.5 which shall read as foilows:

4.5 Qwner's Easernent of Enjoymeni. Every Owner shall have a right and
easement of enjoyment in and to the Common Property subject to aby restrictions, limitations,
or provisions contained in this Declaration. Such right and easement may be eacrcised Dy the
Owner, the members of his family, and his tenants, licensees and invitees, subject to such
reasonable regulations and procedures as may be adopied by the Board of Directars. An Owier
may assign (o the wenant of his Lot all rights of access to and use of the Common Property $o
that such tenant, his family and guests shall be entitled to access 0 and usc and enjoyment of the
Common Property on the same basis as the assignor and his family and guests. The
aforementioned right and easement of enjoyment shall be appurtenant to and shall pass with the
title 1 every Lot subject to the easements, reservations, rights and provisions herein.

3. By adding Section 6.14 to Anticle VI, which shall read as follows:

6.14 Computation of Genetal Assessments,

(a) I shall be the duty of the Board at least forty-five (45) days prior 10
the commencement of a fiscal year to prepare a budget covering the estimated costs of operating
the Association and the Properties during the coming year. The Board shall cause a copy of the
budget and the assessments to be levied therefrom to be available to all members at a central
location on the Properties at least twenty (20) days prior to the annual meeting of the
Association. The budget and assessment established thercirom shall become and be effective
unless objected to in writing exccuted by at least a majority of the total Association eligible vote
and delivered to the Board of Directors no later than &n (10} days prior 1o the cffective date of
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the proposed budger. Notwithstanding the foregoing, in the event that the membership
disapproves the proposed budget or the Board fails for any reason 5o to determine the budget for
the succeeding year, then and until such time as a budget shall have been determined, as
provided herein or by the procedure herein deseribed repcated as need be, the budget and
assessments in effect for the current year shall continue for the succeeding year.

{b) Despite anything else contained herein, the amount of the budgeled
assessment in any particular year may be increased by the Board of Directors of the Association
in a succeeding year without need of making the budgel available for disapproval by the
members, and without membership consideration, so long as the proposed assessment docs not
exceed the current *maximutn allowable assessment amount.” The current "maximum allowable
assessment amount shall be determined as follows:

Take the difference between the consumer price index, as established by
the Consumer Price index for Urban Wage Earners and Clerical Workers, Atlanta, Georgia, ail
Iiems, ("Index"™), for August of the year under consideration and the consumer price index as
established by the Index for August, 1994, and divide such difference by the consumer price
indcx as cstablishcd by the Index for August, 1994, Thereafter, the resulting quotient is to be
multiplied by one hundred. This resulting quotient expressed as a percentage, multiplied by the
assessment existing in August, 1994, is the amount by which the assessment in existence may
be increased, such increased amount being the current maximum aliowable assessment amount.

4. By deleting in its entirety Section 7.2 of Anicle 7, leaving Scction 7.2.1 and Section
7.2.2 intact, and substituting a new Section 7.2 which shall read as follows:

7.2 Association Responsibility, The Association or its duly authorized agents
shall maintain, repair ard replace all portions of the Common Property. This maintenance shall
include, but not be limited to, maintenance, repair, and replacement, subject to any insurance
then in effect, of all streets, sidewatks, curbs, trails, parking lots, drainage, water or sewer
systems, facilities aml amenities, landscaping, and any other improvements situated upon the
Common Property. Subject to the limitations of Section 7,2.3 below, the Association shall also
repair incidental damage to any Lot resulting from performance of work which is the
responsibility of the Association,

S. By adding Section 7.2.3 and Section 7.2.4 to Article 7, which shall read as follows:

7.2.3 The Association shafl not be liable for any injury or damage to any
person or property {a) caused by the elements, {b) caused by any Owner or any other person,
(c) resulting from any utility, rain, watcr, snow, icc or surface water which may leak or flow
from any portion of the Common Praperty, or (d) caused by any pipe, plumbing, drain, conduit,
appliance, equipment, security system, or utility line or facility, the responsibility for the
maintenance of which is that of the Association, becoming out of repair or otherwise leaking.
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The Association shail not be liable to any Owner for loss or damage, by theft ot otherwise, of
any properiy which may be stored in or upon any portion of the Common Property.

7.2.4 No diminution or abatement of assessment shall be claimed or
allowed by reason of any alleged failure of the Association o take some action or to perform
such function required to be taken or performed by the Associarion under this Declaration, or
for inconvenience or discomfort arising from the making of improvements or repairs which are
the responsibility of the Association, or from any action taken by the Association to comply with
any law, ordinance, or with any order or directive of any municipal or governmental authority,
the obligation 10 pay each such assessmenz being a separate z2nd independent covenant on the part
of cach Owner.

6. By deleting in its emtirety Section 8.1.1 of Anticle 8 and substituting in its place a new
Section 8.1.1 which shall read as follows:

8.1.1 Residential Usc. The Lots at The Orchard shall be and are
restricted exclusively to singlie-family residential use and no trade or business of any kind may
be conducted in or from a Lot or any part of the Property either as a primary or accessory use
of either the Lot or any portion of the Property; provided, however, an Owner or occupant may
conduct accessory business activities on the Lot so long as the Lot is improved with a Dwelling
and (a) the existence or operation of the business activity is not apparent or detectible by sound
or smell from the exterior of the Dwelling; (b) the business activity does not regularly involve
an unrzasonable number of persons or vehicles coming on to the Property who do not reside on
the Property; (c} the business activity would not include having any tools of a particular trade
stored or placed in any area outside the Dwelling located on the Lot; (d) the business activity
conforms to all zoning requirements for the Property; and (¢) the business activity does not
require use of common element utilities or does not constitute a nuisarce or a hazardous or
offensive use, as may be determined in the sole discretion of the Board of Directors. The
foregoing restrictions as to residential use shall not, however, be construed in such a manner as
10 prohibit an Owner or his tenant, if any, from (i) maint~ining his personal professional library,
{ii) keeping his personal business or professional records or accounts, (iii) handling telephone
calls, facsimile communications or correspondence relating to his or her business or profession.
Such uses are expressly declared customarily incidental to the principal residential use and do
not violawe these restrictions.

7. By deleting in its entircty Section 8.1.2 of Article § and substituting in its place & new
Section 8.1.2 which shall read as follows:

8.1.2 Qil and Minin ions. No oil drilling or development
operations, water wells, soil iefining, quarrying, or mining operations of any kind shall be

permitted upon or in any Lot, nor shall oil wells, tanks, tunnels, mineral excavations, or shafts
be permitted upon or in any Lot. No derrick or other structure designed for use in boring for
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oil, water, natral gas, or minerals shall be erected, maintained, or permitted upon any Lot.

8. Bydeleting in its entirety Article 10 and substituting in its place 2 new Article 10 which
shall read as follows:

ARTICLE 10
INSURANCE AND CASUALTY OR LIABILITY LOSSES

10.1 Insuraace Coverage. The Association’s Board of Directors or its duly
authorized agent shall have the authority to and shall obwain fire insurance for all insurable
improvements on the Common Property against loss or damage by fire or other hazards,
vandalism, and malicious mischief, This insurance shall be in an amount sufficient to cover the
{full replacement cost of any repair or reconstruction in the event of damage or destruction from
any such hazard, The Board shall also obuain a public liability policy applicable o the Common
Property covering the Association, its officers, ditectors, members, and agents. The public
liability policy shall have at least a One Million Dollar ($1,000,000.00) cach occurrence limit
{combined single limit for bodily injury and property damage), Two Million Dollar
$2,000,000.00) general aggregate, combined single limit, and Two Million Dollar
{$2,000,000.00) products/complcted operations aggregate, combined single limit. Unless
otherwise provided by the Board of Directors, the cost of all such insurance coverage shall be
paid from the Common Expenses. Each insurance policy may contain a deductible, and the
amount thereof shall be added to the face amount of the policy in determining whether the
insurance at least equals the full replacement cost. The Association may allocate ¢quitably the
payment of a reasonable insurance deductible between the Association and the Owners affected
by a casualty against which the Association is required to insure, provided, however, that the
amount of deductible which can be allocated to any one Owner shall not exceed $1,000.00 per
casualty loss.

All such insurance coverage obtained by the Board of Directors shall be written
in the name of the Association, as Trusiee, for the respective benefitted parties, as further
identified hereinbelow. Such insurance shall be governed by the provisions hereinafter set forth:

10.1.1 All policies shall be written with a company licensed to do business
in the State of Georgia and holding 2 rating of "A-X1" or better in the Firancial Category as
established by A.M. Best Company, Inc., if available, or, if not available, the most nearly
equivalent rating.

10.1.2 Al policies on the Common Property shall be for the benefit of
the Association and the Owners and their mortgagees, as their interests may appear.
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10.1.3 Exclusive authority o adjust fosses under policies in force on any
portion of the Property, including the Common Property, obtained by the Association shall be
vested in the Association’s Board of Directors; provided, however, that no mortgagee having an
interest in such losses may be prohibited from participating in the seitlement negotiations, if any,
related thereto.

10.1.4 In no event shall the insurance coverage obtained and maintained
by the Association's Board of Directors hereunder be brought into contribution with insurance
parchased by individual Owners, occupants, or their motigagees, and the insurance carried by
the Association shall be primary.

10.1.5 The Associztion's Board of Directors shall be required to make
every reasoneble effort to secure insurance policies that will provide for the following:

) a waiver of subrogation by the insurer as to zny claims
against the Association, the Board of Directors, the officers of the Asceciation, agents and
cmployee of the Association, the individual Owners and their respective families, tenants,
servants, agents, and guests;

(i}  awaiver by the insurer of its rights to repair and reconstruct
instzad of paying cash;

{iii) that no policy may be canceled, invalidated, or suspended on
account of any one or more individual Owners, or their respective families, tenants, agents and
guests, or on account of any defect or of the conduct of any director, officer, or employee of
the Association without a prior demand in writing delivered to the Association and 1o all
mortgagees to cure the defect or to cease the conduct and the allowance of a reasonable time
thereafter within which the defect may be cured;

(iv) 2 waiver of the insuress right to cancel without first giving
thirty (30) days prior writien notice of such cancellation to the Association and to any morigages
te which a mortgagee endorsement has been issued;

(v} that any "other insurance” clause in any policy exclude
individua! Qwners® policies from its operation; and

(vi)  all liability insurance policies shall contain eress-liability
endorsements to cover lizbility of the Association (o an individual Owner and shall alsa name
the Developer as an additional insured.

10.1.6 Tt shall be the responsibility of each Owner at his own expense,
to provide public Hability, property damage, title, and other insurance with respect to his own
Lot. The Association’s Board of Directors may require all Qwners 10 carry public liability and
propetty damage insurance with respect to their respective Lots and to furnish copies of
certificates thereof to the Association.
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In addition to the other insurance required by this section, the Board shall obtain,
as a Common Expense, worker’'s compensation insurance, if and to the extent necessary, and a
fidelity bond or bonds (provided that the Property includes Lots upon which financing exists that
is held or serviced by any financial agency, corporation, or secondary morigage market
emerprise which requires the maimenance of such fidelity bond) on directors, officers and
employees of the Association, and other persons who handle or are responsible for handling the
Association funds. The amount of fidelity coverage shall be determined in the directors” best
business judgment, but may not be lzss thar three (3) months® asscssments, plus reserves on hand
if such bond is obtained. Bonds shall contain a waiver of all defenses based upon the exclusion
of persons serving without compensation and may not be canceled or substantially modified
without at least ten (10) days’ prior written notice to the Association.

10.2  Disbursemen; of Procesds. Proceeds of insurance policies shall be disbursed as
follows:

(a)  If the damage or destruction for which the proceeds are paid is o be
repaired or reconstructed, the proceeds, or such portion thereof as may be required for such
purpose, shall be disbursed in payment of such repairs or reconstruction, as hereinafter provided.
Any proceeds remaining after defraying such costs of repairs or reconstruction, or in the event
no repair or reconstruction is made after making such settlement as is necessary and appropriate
with the affected Owners or Owners and their mortgagee(s), as their interests may appear, shall
be retained by and for the benefit of the Association, This is 2 covenant for the benefit of any
mortgagee of any part of the Property and may be enforced by such morngagee.

(b)  Ifitisdetcrmined, as provided for in Section 10.3 herein, that the damage
or destruction for which the proceeds are paid shall not be repaired or reconstructed, available
proceeds shall be disbursed in the manner as provided for excess proceeds in subsection ()
hereinabove.

10.3  Damage and Destruction.

10.3.1 Immediately after the damage or destruction by fire or other casualty to
all or any part of the Property covered by insurance written in the name of the Association, the
Board of Directors or its duly authorized agent shall proceed with the filing and adjustment of
all claims arising under such insurance and obtain reliable ard detailed estimates of the cost of
repair or reconstruction of the damaged or destroyed property. Repair or reconstruction, as used
in this paragraph, means repairing or restoring the property to substantially the same condition
in which it existed prior 1o the fire or other casualty.

10.3.2 Any damage or destruction to the Commeon Property shall be repaired or

reconstructed unless at least seventy-five percent (75%) of the total vote of the Association and
"the Developer shall decide within sixty (60) days after the casualty not to repair or reconstruct.
If for any reason either the amount of the insurznce proceeds (o be paid as a result of such
damage or destruction, or reliable and detailed estimates of the cost of repair or reconstruction,

7

497

Exhibit A



or both, are not made available to the Association within said period, then the period shatl be
extended unti] such information shall be made available: provided, however, thar sich extension
shall not exceed sixty (60) days. No morigagee shall have the right to participate in the
determination of whether the damage or destruction shall be repaired or reconstructed.

10.3.3 In the event that it should be determined in the manner described above
that the damage or destruction shall not be repaired or reconstructed and no alternative
improvements are guthorized, then and in that even: the Praoperty shall be restored to its natural
state and maintained as an undeveloped portion of the Property by its respective Owner or
Owners in a neat and attractive condition,

10.4 Repair and Reconstruction. if the damage or destruction for which the insurance
proceeds are paid is 1o be repaired or reconstructed and such proceeds are not sufficient to defray
the cost thereof, the Board of Directors shall, withouot the necessity of a vote of the Association’s
members, levy a special assessment against all Owners ultimately responsible for the payment
of the policy premium in the same proportion as an Owner’s assessment bears to the
Association’s budget. Additional assessments may be made in like manner at any time during
or following the completion of any repair or reconstruction. If the funds available from
insurance excesd the cost of repair, such excess shall be deposited to the benefit of the
Association.

10.5 Lot Owner's Responsibility. By virtue of taking title to a Lot, each Owner
covenants and agrees with all other Owrers and with the Association to carry all risk casvalty
insurance in respect to improvements on his or her Lot, Each Owner further covenants and
agrezs that in the event of a parrial loss or damage and destruction resulting in less than total
destruction of any structure located on a Lot, he or she shall proceed promptly to repair or
reconstruct the damaged structure in a manner consistent with the aesthetic appearance and
quality of the original construction. In the event that any improvement on any Lot is totally
destroyed or rendered uninhabitable or unugable and the Owner thereof determines not to rebuild
or reconstruct, then that Owner shall clear that Lot of all debris and return it to substantially the
natural state in which it existed prior to the beginning of construction. The obligation of an
Owner hereunder specified shall not be applicable to any Owner whose Lot is insured under a
casualty insurance policy obtained by the Association on his behalf. In the event that any Lot
is totally destroyed or rendered uninhabitable or unusable and the Owner thereof determines to
rebuild or reconstruct, then such Owner shall repair of rebuild such Lot 10 substandally the same
condition as existed prior to such fire or other casualty and in accordance with all applicable
standards, restrictions, and provisions of this Declaration and all applicable zoning, subdivision,
building, and other governmental regulations. All such work of repair and construction, as
identified herein, shall be commenced promptly following such damage or destruction and shall
be carried through diligently to conclusion within a reasonable time.

9. By deleting the last sentence of Section 11.2.1 of Aricle 11, such Seetion 11.2.1 to
thercfore read as follows:
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11.2.1 Except as otherwise provided hercinbelow, within ten (10) days
of receipt of such natice and information, the Association shall cause a Certificate of Notice and
Approval to be executed by any officer of the Association.

10. By deleting in its entirety Article 12 and substituting in its place a new Anrticle 12 which
shali read as follows:

ARTICLE 12
WATER UTILITIES

12.1 Water Ulilities. The Developer may assign all water rights of The Orchard o 2
private water utility company, which shall be responsible for the operation and maintenance of
a water distribution system. Each Owner shall be required to connect to the water distribution
company, through the private water utility company, at such Owner’s expense, at the time of
construction of a Dwelling upon his Lot.

12.2  Water Utility Fees. All costs of operation and mzintenance of the water
distribution system, including but not limited to all wells, pumps, treatment facilities and
collection lines relating o the service and use of water on each Lot, shall be billed directly to
the Owner of such Lot by the water provider, ircluding the private water utility company. All
costs relating to the service and usc of water on the Commeon Property shall be the obligation
of the Association.

1i. By deleting in its entirety Section 14.3 of Article 14 and substiruting in its place a new
Section 14.3 which shall read as follows:

14.3 Duration and Perpetuities.

14.3.1 The provisions of this Declaration shall run with and bind the
land constituting the Property, and shall Inure w the benefit of and be enforceable by the
Association or the Owner of any Lot subject to this Declaraiion, and their respective legal
representatives, heirs, successors and assigns for the maximum time period under Georgia law
unless terminated by proper procedure of the Owners as provided herein. If it is determined that
the restrictions hereunder are limited in duration pursuant t0 O.C.G.A. § 44-5-60(b), such shall
be renewed in accordance with the procedures set forth in 0.C.G.A. § 44-5-60(d), as may be
amended from time to time. Such adoption shall be binding on ail, and each Owner of any Lot
by acceptance of a deed therefore is deemed to agree that if Georgia law limits the time period
for the applicability of the restrictions herein, such may be extended as provided herein.

143.2  If any of the covenanis, conditions, restrictions, or other
provisions of this Declaration shall be unlawful, void, or voidabla for a violation of the Ruie
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Against Perpewities, then such provisions shall continue only until twenty-one (21) years after
the death of the last survivor of the now living decedents of the President of the United States,
William Jefferson Clinton.

12, By deleting in its entirety Section 14.5 of Article 14 and substituting in its place a new
Section 14.5 which shall read as follows:

14,5 Enforcement, Each Owner of occupant of a Lot shall comply strictly with
the covenans and restrictions set forth in this Declaration, with the By-Laws, and with any rules
and regulations adopted pursvant to this Declaration, as any of the same may be lawfully
amended from time to time. In the event of a violation or breach, or threatsned violation or
breach, of any of the same, the Association or any aggrieved Owner, jointly and severally, shall
have the right 10 proceed at law or in equily to compel compliance therewith or to prevent a
threatened violation or breach thereof. The Association or any duly autharized agent thereof
shall, after ten (10) days written notice, have the right to enter upen any portion of the Property
where 2 violation exists and summarily abate or remove, at the expense of the violating Owner,
using such force as may be reasonably necessary, any erection, thing or condition that may be
or cxist contrary o the intent and meaning of the provisions hereof. Neither the Association nor
its agents shall be deemed guilty or linble for any manner of trespass for such entry, abatement,
or removal. Further, afler ten (10) days written notice, the Association shall have the right to
levy fines against the Owner for a continuing violation or breach. Collection of fincs may be
enforced against an Owner as if such charges were a Common Expense owed by the Qwner
involved, and such fines may be added and thereupon shall become part of such Owner's
assessments. No delay, failure or omission on the part of the Association or any aggreved
Owner in exercising any right, power or remedy herein provided shall be construed as an
acquiescence therein or shall be deemed a waiver of the right to do so thereafter as to the same
violation or breach, or as to a violation or breach occurring prior or subsequent thereto, and
shali not bar or affect its enforcement. No right of action shall accrue nor shall any action be
brought or maintined by anyonc whatsoever against the Association for or on account of any
failure to bring any action on account of any violation or breach, or threatened violation or
breach of the provisions and regulations, however long continued, or for impossible provisions
which may be unenforceable.

13. By adding a new Article 15, which shall read as follows:
ARTICLE 15
CONDEMNATION
15.1 Common Property. If any partion of the Common Property is taken by any
authority having the powcr of condemnation or eminent domain, the award of funds therefore

shatl be disbursed 1o the Assoclation and used for such purposes as the Board of Directors of the
Association shell determine.
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15.2 Lots. Ifa Lot or any portion of a Lot is taken by any authotity having the
power of condemnation or eminent domain, the award of funds therefore shall be disbursed to
the Owner of such Lot. Jf, after the taking of a portion of any Lot, the Owner decides not to
use the remaining portion of that Lot, then such Qwner shall have the option of deeding the
remaining portion of the Lot as part of the Common Property, and thereafter any such Owaer
shall not have any further voting rights or membership rights or privileges in the Association and
shall not be subject to any assessments imposed by the Association and payable afier the date of
such conveyamce, :

15.3 Apportioning. If the taking includes all or any portion of a Lot and also
includes any part of the Common Property, then a court of competent jurisdiction shail apportion
such award or proceeds and such award or proceeds shall be disbursed to the Association and
the Owner so affected so as to give just compensation to the Owners of any Lot; provided,
however, that such apportionment may Instead be resolved by the agreement of the Board of
Directors and the Qwners of all Lots wholly or partially taken, together with the mortgagess for
any such Lots.

I4. By adding a new Article 16, which shall read as follows:
ARTICLE 16
MORTGAGEE’S RIGHTS

16.1 Notice of Action. For so long as required by the Federal National Mortgage
Associgtion, but only provided thar The Orchacd is a planned development approved by or
seeking approval by such Association, an institutional holder, insurer, or guarantor or an
Institutional Morigagee who provides a written request to the Association, such request to state
the name and address of such holder, insurer, guarantor or mortgages and the applicable Lot
(therefore becoming an “eligible holder®), shall be entitled to timely written notice of:

(a) any proposed te:mination of The Orchard;

(b)  any condemnation lass or any casualty loss which affects a material
portion of the Property or which affects any Lot on which there is a first mortgage held, insured,
or guaranteed by such cligible holder;

() any delinquency in the paymem of assessments of charges owed by
an Owner of a Lot in which such eligible holder has an interest, where such delinquency has
continued for a period of sixty (60) days:

(d)  any default in the performance by an Owner of a Lot in which such

¢ligible holder has an interest, of any obligation under this Declaration, the By-Laws, or the
Articles of Incorporation which is not cured within sixty (60) days;
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(¢}  any lapse, cancellation, or material modification of any insurance
palicy maintained by the Association; or

H any proposed action which would require the consent of eligible
holders.

16.2 Other Provisions for First Licn Helders.

16.2.1 Any restoration or repair of the Common Property after a partial
condemnation or damage due to an insurable hazard shall be substantizlly in accordance with this
Declaration and the original plans and specifications unless approval is obtained of the eligible
holders of first mortgages on units to which at least fifty-one percent (51 %) of the vows of Lots
subject to mortgages held by such eligible holders arc allocated.

16.2.2 Any eleciion to terminate the development after substantial
destruction or a substantial taking in condemnation must require the approval of the eligible
holders of first morigages 1o which at least fifty-one percent (51%) of the votes of Lots subject
to mortgages held by such cligible holders are allocated.

16.3 Amendments to Documents. The following provisions do not apply to
amendments to the constituent documents or termination of the development made as a result of
destruction, damage, or condemnation or to the addition of land which might cccur pursuant 10
any plan of expansion or phase developmeni previously approved by the agencies and
corporations, to the extent such approval was required under the applicable programs of the
agencies and corporations.

16.3.1 The consent of at least sixty-seven percent {67 %) of the members
of the Association and of the Developer, so long as the Developer owns land subject fo this
Declaration, and the approval of the eligible holders of first mortgages on Lots to which at least
sixty-seven percent (67 %) of the votes of such subject to a mortgage appertain, shall be required
to terminate the development.

16.3.2 For so long as required by the Federal National Mortgage
Association but only provided that The Orchard is a planned development approved or seeking
approval by Federal National Mortgage Association, the consent of at least sixty-seven percent
(67 %) of the members of the Association and of the Developer, so long as the Developer owns
any land subject to this Declaration, and the approval of eligible holders of first mortgages
which at Jeast fifty-one percent (51 %) of the votes of the Lots subject 1o a mortgage appertain,
shall be required to materally amend any provisions of the Declaration, Bylaws, or Articles of
Incorporation of the Association, or to add any material provisions thercto, which esablish,
provide for, govern, or regulate any of the following:

0] Voting;

{ii)  Assessments, assessment liens or subordination of such liens;
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(i}  Reserves for maintenance, repair, and replacement of the Common
Propeny;

{iv)  Insurance of fidelity bonds;

(v}  Rights to use the Common Propeny, subject 10 the allowances
herein contemplatzd; .

{v{)  Responsibility for maintenance and repair of the Property;

(vii)  Other than in this Declaration provided, expansion of contraction
of the Propenty, or addition, ennexation, or withdrawal of the
Property to and from the regime;

(viii} Other than in this Declamtion piovided or conemplated,
boundaries of any lot;

(ix)  Leasing of Lots;

(x)  Imposition of any right of first refusal or similar restriction on the
right of any Owner to sell, transfer, or otherwise convey his or her
Lot;

(xi}  Esublishment of sclf-management by the Association where
professional management has been required by any of the agencies
ot corporations; or

{xii) Any provision included in the Declaration, Bylaws or Articles of
Incorporation which is for the express benefit of holders,
guarantors, or insurers of first mortgages on Lots.

16.4  No Priority. No provision of this Declaration or the Bylaws gives or shall
be construed to give any Qwner or any other party any priocity over any rights of the
Institutional Mortgages in the case of a distribution to such QOwner of insurance procecds or
condemnation awards for losses to or & taking of a Lot.

14, That the properties described on Exhibit "A” attached hereto (Phase VII, Lots 1-
73, as shown on Plat by Huberi Lovell, Surveyor, dared _august 8. 1994 recorded
in Plat Book 36, Page 209, Habersham County, Georgia Records) are made subject to the
Declaration, Covenants and Restrictions, as amended previously and herein.

15.  Except as herein modified and amended, the terms of the Declaration shall remain
in full force and effect.
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IN WITNESS WHEREOF, the undersigned does hereby certify and swear that the Third
Amendment to the Declaration has been lawfully adopred.

THE ORCHARD LIMITED PARTNERSHIP,
2 Georgia limited partnership

VEL, INC.
General Purtner

\L 34

Virgi] E. Lovzll
Presutent
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NSENT OF A IATT

THEORCHARD PROPERTY OWNERS ASSOCIATION, INC., a Georgia not-for-profit
corporation, hereby joins in this Third Amendment to the Declaration for the purposes of
agreeing 10 perform its obligations as contained hersin and consenting 1o the adoption of such
Amendmenh

THE ORCHARD PROPERTY OWNERS
ASSOCIATION, INC., a Georgia not-
for-profit corporation

By: \/ 149 h) (\’j)
Virgil E. Lovél

President

AIES!:MM/
Secretary

Signed, sealed and delivered this
Zz_day of Avcoct, 1994, in the

presence of.
ﬁ%ﬂ/ 7 Gef—

o,
AT
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CONSENT OF FRED LOVELL

FRED LOVELL, a resident of Habersham County, Georgia, heraby joins in this Third
Amendment to the Declaration for the sole purpose of consenting to the adoption of the

Amendment.
34,./ M (SEAL)

Fred Lioveil

Signed, secaled and delivered this
2Z day of Auyes+, 1994, in the
presence of:

i 7 ‘Notty, Pidlic

My C&mlzison Expires: &) ~ o d‘
50 et N
BTN
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EXHIBIT "A"

All that tract or parcel of land lying and being in Land Lots 122 and 123 of the 13th District,
Habersham County, Georgia, being Lots 1-73 of Phase VII, of the Orchard Subdivision, as per
plat of record, recorded in Plat Book 36, Page 209, of the Habersham County, Georgia Deed
Records, said plat being incorporated herein and made a part hereof by reference.
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FQ MEND EHIID‘E?I]-‘I'E: IR
DECLARATION OF COVENANTS AND RESTRICTIQNS FOR
THE ORCHARD

THIS FOURTH AMENDMENT (hercinafier refemred to as the "Amendment™) to the
Declaration of Covenants and Restrictions for the. Crohard hereinafier referred to as the
“Declaration”) is made on this __ 49 day of . 1997,

. WITNESSETH

WHEREAS, The Orchard Limited Partnershin, » Georgia Limited Partnership (hercinafter
referred as the "Developer”), joined by The Orchard Property Owners Association, Inc., & Georgis
not-for-profit corporation (hereinafter referred to a3 the *Association") and by Fred Lovell, a
resident of Habersham County, Georgia (hereinafter referred to s "Lovell”) have heretofore
executed a Declaration of Covenants and Resirictions for The Orchard, dated November 21, 1988,
and recorded in (he office of the Clerk of the Superior Court of Habersham County, Grorgia, in
dsed book 240, page 419, gt seq.; and . )

WHEREAS.MM&MMWM{MWIFMMWNM
Declarstion of Covenants ad Restrictions for The Orchard on Morch 13, 1989, recarded in the
ufﬁeeuhhsClerkofSupeﬁorCowtoﬂlabusthcuuy.Onrghindudbookm,pqe25
g.sea.; and :

WHEREAS.thepn;ﬁuhmtohavcmfommmdaSwmdAmdmmtmme
Declarction of Covenants and Restrictions for The Orchard dated April 3, 1989, recorded in the
office of the Clerk of Superior Court, Habersham County, Georgis, in deed book 344, page 396
o 5cg.; and

WHEREAS, the parties hereto have herctofore sxecuted & Third Amendment to the
Declaration of Covenams and Restrictions for The Orchaed dated August 22, 1994, méorded in
the office of the Cletk of Superior Court, Habersham County, Georgia, in deed book 322, page
491 gt seg.; and

WHEREAS, in accordance with Section 2.2 of the Declaration, Developer tnay, at any time
or frorm time to Lime, subject additional property to entice Declarstion by recording in the public
records of Habersham County, an Amendment to the Declaration describing such additional
property; and

WHEREAS, Developer desires to 2mend the Declaration for purposes of submitting
additiumlpmpertytotheDech:nimsothﬂMpmpmywﬂlbesubjectwdﬂrew'idions.
voting lights, maimenance requirements, user fees, dues ard other provisions pertaining to the
Dropenty; and

WHEREAS., the property described herein on Exhibis "A", being attached hereto and
incorporated herein by this reference share be subject to the Declaration; and
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WHEREAS, the Developer still owns property within The Orchard and has the right to.
reasonably amend the Deslaration pursuant to Section 14.2.2 of the Declaration; and

WHEREAS, the Developer desires (o amend the Declaration as set forth herein; and
JWHEREAS, this Amendment was spproved aod adopted by the Developer; and
NOW THEREFORE, the Declaration is hercby amended as follows:

i That the properties described on Exhibit “A” antached hereto are made subject to
- - the Declaration, Covenants and Restrictions, as amended previcusly and berein.

2 Exccﬁuhwhmdiﬁedmdmudedbyﬁnaddiﬁonnfﬂncmudexﬂbedin
. Exhibit "A" 1o theso Detlarstion of Covenants and restrictions for The - Orchard,
the terms of the Deciaration shail remain in full force and effect.

IN WITNESS WHEREOF, the vodersigned doss hereby certify and swear that the Fourth
Amendment to the Declaration has been lawfully adopted.

THE ORCHARD LIMITED,
PARTIERSHIP

L.
VIRGIL EMLOVELL, PRESIDENT

| A pered; 7ﬁ.'/\j.n,¢ Nan
. Witnéss ! VIRGIL'E. LOVELL D/B/A
”Ssﬁgw and subseribed befure me .
o iy ) "d’& , 1997

THE ORCHARD PHASE Il
o NB

" My Tommission eXpires: by Camesamon e R, 24, 2001

(AFFIX SEAL)
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CONSENT OF ASSOCIATION

THE ORCHARD PROPERTY OWNERS ASSOCIATION, INC., a Georgia non-profit
corporation, hereby joins in this Fourth Amendment 10 the Declaration for the purpases of
agrecing 10 perforrn its obligations a1 contained herein and consenting 1o the adoption of such
Amendment. .

THE ORCHARD PROPERTY OWNERS
ASSOCIATION, INC., s Georgia

BY:

SECRETARY

Al £ A
Wiineds 7

SW% oLl 5
e

Hunwry Puae,
My eqmmlsston expm___..wm

(AFFIX SEAL)
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EX!IIBII L) s "

PARCEL ONE:

Al that tzact or parcel of land lying and being in Land Lol 115 and 116 of the
1 3¢h Land District, Habersham County. Georgla, and being Lots 1,3,67.8,9
and 10 of Phasc X (103, of The Orchard Subdivision, as per plat of record,
rocorded in plat book 42, page 5 of the Habersham County, Georgin deed records,
said plat being incorporated herein and made 2 part hereof by reference for a more
complete description of the propenty.
!
BARCEL TWQ:

All that tract or parcel of land lying and being in Land Lot 116 and 123 of the
13th Land District, Habersham County, Georgia, and being Lots 6.7, §, 9, 10, 11,
12, 14, 15, and 16 of Phase XI (11). of The Orchard Subdivision, as per piat of
record, recorded la plar book 42, page 157 of the Habersham County, Georgia
deedmcords.saidpluhdnshworpom\edhzminmdmadeapanhueofby
reference for a more complete description of the property.

PARCEL THREE:

All that tract or parcel of land lying and being in Land Lot 116 and 123 of the
13th Land District, Habersham Caunty, Georgia, and being Lats 1, 2, 5, 8, 9. 10.
i1, 12, and 13 of Phase XII (12). of The Orchard Subdivision, as per plat of
record, recorded in plat book 42 . page 215 of the Habersham County,
Georgia deed records, said plal being incorporated herein and made a part hereol
by reference for a more complete description of the property.

PARCEL FOUR:

All that tract ot parcel of land lying end being in Land Lot 115 of the 13th Land
District, Habersham County, Georgia, and being Lots | through 32 of Phase VI
- (6), of The Orchard Subdivision. as per plat of record, recorded in plat book

42 page 2\b _ of the Habersham County, Georgia deed records, said plat

being incorporated hercin end mads a part hereof by reference for a more

comglete description of the property.

PARCEL FIVE:

All that iract or paccel of land lying and being in Land Lot 115, 116, 117, 122,
123. and 124 of the 13th Land District. Habersham County. Georgiz, and. being
TRACT ONE of a Map prepared for The Orchard Subdivision, prepared by
Lovell, Duval, Miller & Associates. Inc., dated July 23. 1997, as per plat of
record, récorded in plut book _ 4 . page 217 of the Hobersham County.

Exhibit A
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Geargia deed records. said phat being incorporated herein and made a pan hereof
by reference for a more complets description of the property. Said Parcel Five

the following parcels described in this Exkibit "A" including
only Parcels One, Two, Three, and Four as described infra. Said wact containing
after reduction of the "less and exeepling tracts or parcels” 98.09 acres, more or
less. irom the 180.13 acres as shown on said above described plat. '

PARCEL SIX:

ALl that ract or parcel of land lying and being in Land Lot 95, and 96 of the 13th
Land District, Habersham County, Georgia, and being TRACT FOUR of a Map
peepared for The Orchard Subdivision. prepared by Lovell, Duval, Miller &
Associates, Inc., dated July 23, 1997, as per plat of record, recorded in plat book

42 . page AT ofthe Habersham County, Georgia deed records, said plat
being incorpoated hetein and made a part hereof by reference for. & more
complete description of the propesty. Said Parcel Six containing 77.96 acres,
more or less.
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Aler secording, retum to: CROSS REFERENCE:

Warmen H. Small, JIr. : Dreclaration of Covenasts and
MocLarty, Robinson & Van Voorhies Reafrictions for the Orchard
Cne Docatur TownCenter ’ Decd Book 290, page 419
50 E. Fonce de Leon Avenue, Suite 330 Habertham County, Georgia
Decatur, GA 30030 _ recuids
FIETH AMENDMENT TO THE
THE QRCHARD

THIS FIFTH AMENDMENT {herﬁnaﬂur referred to as the "Amendment") to the
Declaration of Covenanls and Restrictions for the Orchiard is made on this, day of
1998.

WITNESSETH

WHEREAS, The Orchard Limited Partnership, a Georgia Limited Partnership (hereinafter
referred to as the "Developer”), joined by The Orchard Property Owners Association, Tng,, 2
Georgia not-for-profit corporation (hereinafter referred to as the "Association) and by Fred
Lovell, a resident of Habersham County, Georgia (hereinafter referred to as "Loveli”) have
heretofore executed a Declaration of Covenants and Restrictions for The Orchard, dated

© Movember 21, 1988, and recorded in the office of the Clerk of the Superior Court of Habersham

County, Georgia, in Deed Book 240, page 419, gl seq.; and

WHEREAS, the parties hereto have heretofore excculed a First Amendment to the
Declaration of Cavenants and Restrictions for The Crchard datsd March 13, 1989, recorded in
the office of the Clerk of the Superior Court of Habersham County, Georgia in Deed Book 244,

page 25 ctscg.; and

: WHEREAS, the parties hereto have heretofore executed a Second Amendment to the
Declaration of Covenanis and Restrictions for The Orchard dated April 5, 1989, recorded in the
office of the Clerk of Superior Court of Habersham County, Georgia, in Deed Book 244, page
396, et seq.; znd

WHEREAS, the parties hereto have heretofors executed a Third Amendment to the
Declaration of Covenants and Restrictions for The Orchard dated August 22, 1994, recorded in
the office of the Clerk of Superior Court of Habersham County, Georgia in Decd Book 322,

page 491, et seq.; and
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WHEREAS, the parties hereto have heretofore executed a Fourth Amendment to the
Declaration of Covenanis and Restrictions for The Orchard dsted August 29, 1997, recorded in
the office of the Clerk of Superior Court of Habersham County, Georgia, in Decd Book 384,
page 113, ot seq.; and .

WFEREAS, in accordance with Section 2.2 of the aforementioned Declaration of
Covenants and Restrictions for The Orchard (as amended as herein above set forth herein
referred to &s the "Declaration®), Developer may, at any time ar from lime to time, subject
additional property to eatire Declaration by rezording in the public records of Habershum
County, Georgia, Amendment to the Declaration describing such additionsl propenty; and

WHEREAS, Developer desires to amend the Declanation for puiposes of submitting
additional property 1o the Doclaration so that such property will be subject to the regtrictions;
voting rights, maintenance requircments, uscr focs, ducs, golf club membership and facilities,
snd other provisions pertrining to the Property, and

WHEREAS, the property described berein on Exhibit “A”, being attached hereto and
herein by this reference (hereinafier referred 1o a8 the “Added Property”) shall be
subject ko the Declaration; and ‘ ‘

WHEREAS, the Developer still owns property within The Orchard and has the right to
reasonably amend the Declaration pursuaat to Section 14.2.2 of the Declaration; and

WHEREAS, the Developer desires to amend the Declaration 42 sel forth herein; and
WHEREAS, this Amendment was approved and adopted by ths Developer; and
NOW THEREFORE, the Declaration is hereby amended 28 follows: .

1. . That the Property deacribed on Exhibit "A” attsched hereto is made subject to the
aforementioned Declaration, Covenants and Restrictions, ss ameaded previously and herein, and
shall hencefonth constitute & portion of the “Propeity” thereunder,

2. The Developer hereby acknowledges and agrees that the terms “Institutional
Mortgagee® in Section 1.18 of the Declaration and "cligible holder™ in Section 16 of the
Declanation include, without limitation, John H. Perry, Ir. and J. Helena Perry, and their beirs,
exccutors, legal represcatatives mid assigns, as “Grantes,” under that certain Doed 1o Secuce Debt
and Security Agreement (hersinafier referred 10 &5 the “Perry Security Deed”) from Developer
dated August 26, 1997, recorded in Doed Book 383, page 169, Haberstam County, Georgia
records, as the same may be amended from time 10 time, which cocumbera the Added Property.

3 Excopt as herein modified and amended, the torms of the Declaration shall remain
unchanged and in full force and effect.
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IN' WITNESS WHEREQF, the undersigned has hereunto set its hand and scal, the date and

year first above wrilten,

Signed, sealed and delivered,

in the presence oft

eI
e

{ o ission expices:

> O P

.:-‘

{N:\bex 3340 T\DECTARRTIONS  CLS }

THE ORCHARD LIMITED
PARTNERSEIP, 2 Georgia limited N
partership b

By: VEL, INC. erfgral P, ' -
i S g5 "'i %
By: u ie Pa:

Virgil E. Tovell, President 7 1,5

[CORPORATE SEAL] e

) &({W pemany

Virgil E. Tovell”

Exhibit A




sy

CONSENT OF ASSQCIATION
THE ORCHARD PROPERTY OWNERS ASSOCIATION, INC. & Georgia non-profit

mm hereby joina in this Fifth Amendment to the Declaration for the purposes of agresing

to perform its obligafione a3 contained in the Declaration with respect to the property described

in Exhibit "A" to this Amendmend and consenting 1o the adoption of such Amendment.

Signed, sealed and delivered, in the
of.

THE ORCHARD PROPERTY OWNERS
ASSOCIATION, INC., a Georgia
corporation ’

[CORPORATE SEAL) -7 &
£ 2t
@
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ACKNOWLERGMENT OF GOLF CLUR

'THE ORCHARD CLUB, INC., & Georgia not-for-profit corporation, hereby joins in
this Filth Amendrent 1o the Declaration for the purposes of (a) acknowlcdging that the property
deseribed in Exhibit *A" attached hereto now constitutes part n_f'"l'hc Drchard" pursuant to (i}
the aforementioned Declaation, (ii) that certain Easement Agreement recorded in Doed Book
408, puge .‘_!88, Habersham County, Georgia records and (iii) that certain Acknowledgment and
Assignmenl recorded in Deed Book 405, page 354, aforesaid records and agrecing to perform its
obligations thereunder with respect te, and fo meke "Golf Club" memberships available fo lot

purchasers in {he property deseribed in kxhthit "A™ hereto.

Signed, sealed and delivored,
iryfhe presence of:

{XDOX MAGOLTTLURACK. CLY}

Exhibit A

3



ACKNOWLEDGMENT. OF OWNER OF GOLF CLUB FACILITIES

RANDY GORDY and GORDY MANAGEMENT UNLIMITED, INC., 2 Georgia

corpotation, hereby join in this Fifth Amendment to the Declartion for the purposes of (a)

 acknowledging that the property-described in Exhibit "A" 1o this Amendment now constitutes
part of The Orchard Community pursuant to (i) the aforementioned Declaration, (i) that ceniain
Easement Agrecanent recordod in Deed Book 405, page 388, Habershain County, Georgia
records and (iii) that centain Acknowledgment and Al!ignmt:‘.ﬂ recorded in Deed Book 405, page
394, aforesaid records, and (b) agreeing to perform its obligations thereumder with respect to the
property described in Exhibit *A™ hereto.

Signed, sealed and delivered
in the presence of

(SEAi..)

RAN'DY ORDY

GORDY MANAGEMENT UNLIMITED,
INC., ia rporauon g
By:

[CORPORATE SEAL]
cerny _‘.h
e -r“-l;"n %
3 I S
e l . :‘. ot
P!
o __'
“‘\\a
Ghbg"‘\\#“ Gl

Heeragpmatt
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All chac tract or parcel of land lying and being 1in Land
Locs 94, 95, 116, 117, of the 13th Oiscrict of Habersham
Councy, Georgia, and being described as 50.0 acres
according to a plac for Carlos Lovell, daced April 12,
1997, and prepared by Hubert Lovell, regiscersd surveyor,
which plat s recorded at plac boock 41, page 296 and

fncorporaced harein by xraferance.

This 315 a pereion of tha property conveyed by C. D.
Grills co Malvin Eugene Grills by Warrvancy Ceed dated
February 14, 1376, and recorded ac deed bock 145, pages

Je5-386.
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SLATH AMEWDARMT X0 THR
EECLARATION OF COVENANYS AND RESYRICTION JOR

THIB AIXTH ANEMDMENT [hereinafter referred to ag  the
"Amendment®} to the Declaration of Covenants and Reatrictions for
the Orchard i= made on thig day of January, 2040.

WLINESSETH

WEEREAS, The Orchard Limited Partnsranhip, a Geargia [Amited
Parcnership (haveinafter yeferred to as the "Davaloper®), joined by
The Orchard Propsrty Owners Association, [hc., = Gaorgia not-for-
profit corporation (hereinafier referred to 48 the *Assaciation®)
and by Fred lovell, a reeident of Habsrsham County, Georyia
(hbarainafter referred to am "Lovell®) have harstofors executed a
Daclaration of Covenants and Restrictions for The orchard, dated
Noverber 21, 1988, and recorded in the office of the Clexk of the
Suparior Court of Habersham County, Gaorygia, in Deed Bock 240, Fage
419, at spg.; and

WHEREAS, the partiesd hereto have heretofore exscuted a Firsc
Amandment to the Daclacration of Covenanta and Resrrictions for The
Orchard dated April 5, 1985, recorded in the office of the Clerk of
Suparior Court of Habursham County, Recryia in Deed Book 244, Fage
25, of geg,; and

WHEREAS, the partiea herstc have heratofore executed a Second
Amendment to the Declaration of Covenancs and Restrictions for The
Orchard dated April S, 1989, recorded in the office of the Clerk of
Buperior Court of Habermham Ceunty, Gesrgia, in Deed Book 244, Page
%6, ey peq.; and

WHEREAS, Lhe partiem harata have heretofore executed a Thirs
Amendnent to the Declacation of Covenante and Restrictions for The
Orchard dated Augumt 22, 1954 recorded in the offics of the Clark
of Buperior Court of Habersham County, Gaorgia in Deed Book 322,
Page 451, gt geq,; and
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WHERBAS, the parties hereta have heretofore exscuted & Fourth
Amendment to the Declaration of Covenanta and Restrictions for The
Cychard dated Auguet 2%, 1957, recorded in the office af tha Clerk
of Superior Court of Habergham County, Georgla, in Deed Book 184,
Page 113, et peg.; and

WHEABAS, the parties hereto have heretofores sxmcuted a Fifrh
Amendment to the Declaration of Covenante and Restrictions for The
Orchard dated September 25, 1998, recorded in the office of the
Clerk of Superior Court of Habersham County, Georgia, in Deed Bonk
114, Page 749, gt eeg.; and

WHEREAH, in accordance with Section 2.2 of the afarementicoed
Declaration of Covenants and Restrictions for The Orchard {as
amwended am herein above wet forth herein refsrrad to as the
*Declaration”), Developer may, at any time or from time to time,
subject additionsl property to entice Declaration by recarding in
the public records of Habsrsham County, Georgia. Amendment to the
Declaration describing such sdditicnal property; and

WHEREAS, Davalopar deeizrse t¢ amend the Declaraticn for
purposes of submitting addirional property to the Declaraticn as
that such pzopsrty will be subjact to the restricticna, voting
rights, maintenance reguirsments, uger feea, dusa, aolf club
mambership and facilities, and other provieiens pertaining to the
Proparty; and

WHEREAS, Che properly described herein on Eahibit "A*, being
attached herst¢ and incorporated herein by thia refearance
(herainafrer referred to as the "Added Property*} shall be mubject
co the Declaration; apd

WHEREAR, tha Developer still owne property withio The Orchard
and ham the right reasonably amend the Declaration pursuant tn
Section 14.2.2 of the Declarzationr and

WHEREAS, the Devaloper desires to amend the Declaration 2a set
forth herein; and

WHEREAS, this Améndmept was approved and adopted by the
Developer: and

HON THEREFORE, the Declaration is hereby mmended as fcllows:
1. That che Property deacribed on Exhihit "A* attached
hareto ie made subject to the aforementioned Declaration, Covenants

and Reaatrictiong, ae amended praviously and herein, and phall
hencaforth congtitute a portion of the "Proparty* thereunder.

Exhibit A
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3. Except am herwin modified and amanded by the addicion of
tha tracts described In Exhibit *A' ro this Declarartion of
Covenancs and Reatrictions for The Orchard, the Lerms of the
Declaration shall remain in full forcs and eftfect.

IN WITKESS WHERROY, the undersignesd has hereunto sat ite hang
Bnd seal, the date and year firwt above written,

THE GRCHARD LINITED PARTNERSHIP,
& Goorgia Limited Fartnership

1IN

[SEAL
Frealdenc o

Sealed

i,
My Gmmiss'sz Exploas:

Malary P e, ans e Coumty, Coormy
., By Commson L v Auy. 19, 2000

Hotary Public
My L‘c-niss?.nn Rxpirea:

Svochry Pussiin, Benks Dpuity,
g Camsionitn Cpirus Aoy 18
=
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CONSENT OF ASSOCIATION

THE ORCHAAD PROFERTY OWNERS AZS0CTATION, INC., a Georgia non-
profit eorporation, hereby joina in this Sixth  Amerdment to tha
Declaration for.the purposes of agreeing to perform its abligationn
as contained in the Declaration with respect to the preparty

described in Exhibit "A" to this Amendment and comsenting to the

adoption of such Amsndment.

YA o S

'?c;’.ary miblic |

;. 18eal) LU

° My Comhimsion Expires:
RTINS e

Exhibit A
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ACKNOWLEDGMENT OF QOLF CLUB

TAE ORCMARD CLUB, INC., a Gaorgia nst-for-profit covporacion,
hareby joina in this Sixth Amandment to the Declaration for the
purposss of (a) acknowledging that the property demcribed in
Exhibit "A' attached hersts now conatitutea part of *Tha Oxchard+
pursuant to (1] the safcrementioned Declaration, (ii) Chat cartain
Easament Agreement recorded inm Deed Book 405, TPage 188, Habaraham
County, Georgia racords and (lii) that certain Acknowladgemenr and
Assigmment recorded in Dead Book 403, Paga 394, aforspaid records
angd agreaing to perform jcp obligations thsreunder with Lewpect Lo,
and to make “Golf Club® memberstips available to lot purchapers in

the property described in Exhibit "A" herero.

(QORPORATE BEAL), u'._

, (Eeal) - '
. ‘fi{l‘,?_ﬂ_‘hulm Expirea: iy
2 hy. p— .
gy Purcs, . cumty, Seoti :
T W, e oL et w23
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mr._colnr and GORDY MAMAGENEXNT TNLINITED, INC., a Georgia
corpozlnl:ien. hereby join in thie Sixth Amendment to the Declaration
for the purpowes of (a) acknowledging that the property described
in Exhibit "A* to this Amendment now conetitutes part of The
Oxchard Community pursuvant to (i) the aforementicned Declaratlion,
{ii) that certain Eapement Agrsement recorded in Deed Bowk 405,
Page 388, Habersham County, Georgla records and (iii} that certain
Acknowledgment and Aseigmment recorded in Deed Bouk 405, Pege 304,
aformasid recocds, and (b} agreeing to perform its obligations
t.herul::nder with respect to the proparty dascribad in Exhibit "A*

hereto,

Signad, sealed and deliveyédd
in

My. Comjispion Expires:
. .~

siatary Publie, Sarkx Courty, Grotty
My Commitian E1ar s fart . W -

anet {CORPORATE SEAL)

Exhibit A
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EHKLEBIT "A*

Al) those tracts or parcels of land lying and baing in Land Lote
115,116,133 and 124 of the 13th Land Diacrict of Haheraham County,
Georgia, being designated as Phang 6A of Tha Orchard Subdivision as
shown on plat of survey of Phase $A by Cavidaon Land Burveyly,
dated March &, 19a8 recoarded in Plat Bock 46, Pagen 213-222,
Habarsham Caunty, Beorgle recorda which plat  of BUIVey i@
incorporated herain by reference am part of this description,
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AMENDMENT TO
S AND RESTRICTIONS

THIS AMENDMENT to the Covenantg and Restrictions for The
Orchard, made and executed this 22™ day of May, 2000, by The
Orchard Limited Partnership, a Georgia Limited Partnership
{hereinafter referred to as the Developer), and The Orchard
Property Owners' Asgociation, Inc.

WITNESSETH:

WHEREAS, the parties heretc have heretofore executed a
Declaration of Covenants and Restrictions for The Crchard, dated
November 21, 1988, recorded in the Office of the Clerk of the
Superior Court of Habersham County, Georgia, in Deed Book 240, p.
419, et. seq.; and

WHEREAS, the parties have heretofcre executed previcus
amendments to the Covenants, which may be found recerded at Deed
Book 244, p. 25, Deed Book 244, p. 396, Deed Bock 322, p. 491, Deed
Book 396, p. 540, and Deed Bock 414, p. 749, of the Haberaham
County Deed Records; and

WHEREAS, the Developer wishes to amend the previously filed
Covenante, pursuant to Article 14.2 of the Declaration of Covenants
and Restrictions for The Orchard;

NOW, THEREFORE, the parties heretc hereby declare that the
Declaration of Covenants and Restrictions dated November 21, 1998,
recorded in the Office of the Clerk of Supericr Court of Habersham
County, Georgia, in Deed Book 240, p. 41%, et. seg., are hereby
amended as follows:

1} The real property described in the attached Exhibit A is
hereby designated as a lot of Phase II of The Orchard.

All othar covenants and provigions contained in the aforementioned
Covenants hereby remain in full force and effect.

IN WITNESS WHEREQF, the Developer has caused this Declaration
to be executad this 22" day of May, 2000.

THE CRCHARD LIMITED PARTNERSEIP,
a Georgia, Limiped Partnership,

by VEL 035
By: | M

Virgitjﬁ.\ﬁbveIi, President

Exhibit A




THE CRCHARD PRCPERTY OWNERS'
ASSOCIATION, INC., a Gecrgia

Non-Profit Lorpgration
By: u (L

Virgil - Lovell, President

c:\fileg\Tha Crchard.Anend Cov

Exhibit A




EXHIBIT 2
LE SCRY

21l that tract or parcel of land lying and being in Land Lot
96 of the 13" Land District of Habersham County, Gecrgia,
containing 1.00 acresg, more or less, as shown on a plat of
survey prepared for Carlos Lovell by Hubert Lovell, Gecrgia
Registered Land Surveyor, dated May 20, 1993, recorded in Plat
Book 34, p. 285, in the Office of the Clerk of Superior Court
of Habersham County, which plat is hereby incorporated herein
by reference for a more full and complete description of said
property.

Exhibit A
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EIGHTH AMENDMENT TO THE
DECLARATION OF COVENANTS AND RESTRICTIONS FOR
THE ORCHARD

This EIGHTH AMENDMENT (hereinafter referred to as the “Amengment” to the

De 'aratio‘l of Covenants and Restrictions for the Orchard is made this DT day of
dPH , 2002.

WITNESSETH

WHEREAS, The Orchard Limited Partnership, a Georgia limited partnership (hereinafter
referred to as the “Developer”), joined by The Orchard Property Owners Association, Inc., a
Georgia not-for-profit corporation (hereinafter referred to as “Association™) and by Fred Lovell,
a resident of Habersham County, Georgia (hereinafter referred to as “Lovell”) have heretofore
executed a Declaration of Covenants and Restrictions for The Orchard, dated November 21,

1988, and recorded in the office of the Clerk of the Superior Court of Habersham County,
Georgia, in Deed Book 240, Page 419, et seq.; and

WHEREAS, the parties hereto have heretofore executed a First Amendment to the
Declaration of Covenants and Restrictions for The Orchard, dated April 13, 1989, recorded in
Deed Book 244, Page 25, Habersham County, Georgia Records; and

WHEREAS, the parties hereto have heretofore executed a Second Amendment to the
Declaration of Covenants and Restrictions for The Orchard, dated April 5, 1989, recorded in
Deed Book 344, Page 396, Habersham County, Georgia Records; and

WHEREAS, the parties hereto have heretofore executed a Third Amendment to the
Declaration of Covenants and Restrictions for The Orchard, dated August 22, 1994, recorded in
Deed Book 322, Page 421, Habersham County, Georgia Records; and

WHEREAS, the parties hereto have heretofore executed a Fourth Amendment to the
Declaration of Covenants and Restrictions for The Orchard, dated August 29, 1997, recorded in
Deed Book 384, Page 113, Habersham County, Georgia Records; and




WHEREAS, the parties hercto have heretofore exceuted a Fifth Amendment to the
Declaration of Covenants and Restrictions for The Orchard, dated September 25, 1998, recorded
in Deed Book 414, Page 749, Habersham County, Georgia Records: and

WHEREAS, the parties hereto have herctofore executed g Sixth Amendment (o the
Declaration of Covenants and Restrictions for The Orchard, dated February 22, 2000, recorded in
Deed Book 464, Page 798, Habersham County, Georgia Records; and

WHEREAS, the parties hereto have heretofore executed a Seventh Amendment to the
Declaration of Covenants and Restrictions for The Orchard, dated April 25, 2002, recorded in
Deed Book , Page , Habersham County, Georgia Records; and

WHEREAS, on May 26, 2000, The Orchard Limited Partnership (hereinafter referred to
as OLP), as Declarant and Developer, did assign all rights as Declarant and Developer to

Orchard Realty & Development Co., LLC (hereinafter referred to as ORD) as shown in the
attached Exhibit “A’; and

WHEREAS, on May 26, 2000, OLP granted to ORD an Option Agreement for the Sale
and Purchase of Real Property as shown in the attached Exhibit “B”; and

WHEREAS, by the terms of said option, the same expired on April 26, 2002 at 5:00 p-m.;
and

WHEREAS, as of 5:00 p.m. on April 26, 2002, ORD had failed to exercise the option,
therefore, all rights of developer reverted to OLP; and

WHEREAS, OLP has regained its authority as developer; and

WHEREAS, the Developer still owns property within The Orchard and has the right to
reasonably amend the Declaration, pursuant to Section 14.2.2; and

WHEREAS, the Developer desires to amend the Declaration as set forth herein; and
WHEREAS, this Amendment was approved and adopted by the Developer; and
NOW THEREFORE, the Declaration is hereby amended as follows:

1. By deleting in its entirety the Seventh Amendment to the Declaration of Covenants and
Restrictions for The Orchard, dated April 25, 2002, recorded in Deed Book , Page
Habersham County, Georgia Records.

IN WITNESS WHEREOF, the undersigned does hereby certify and swear that the Eighth
Amendment to the Declaration has been lawfully adopted.




el

ered this

2002, in the pre

Witness

Stary Public

My Commissiont Expires:

{Notarial Seal}

Signed, sealed and de}'v‘
Zptday of ﬁ% S
serce of:

THE ORCHARD LIMITED PARTNERSHIP,

a Georgia limited partncrship

VEL, INC.
General P, rtncrp

(SEAL)
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JOINDER OF ASSOCIATION
N, INC, a Georgia not-for.

Declaration for the purposes of

THE ORCHARD PROPERTY OWNERS

ASSOCIATIGN, NC., gia ngl-for-profit
corporatipy (XD[
N— T bw '

day of

Signed, sealed and d.cl'ivered this

2002, in the prese

ce of:

aG
Py . U \‘W {SEAL)

T, (S My

Notary Public

My Commission Expires:

{Notarial Seal}
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Exhibit “A™

Aher Recoeding, retum 10;
Wes Robinson

Carey, Jarard & Walker
P.Q Box 833

Gainesville, GA J0503

STATE OF GEORGIA
COUNTY OF HABERSHAM

OPTION AGREEMENT
FOR THE SALE AND PURCHASE OF REAL PROPERTY

THIS AGREEMENT, made by and between The Orchard Limited Partnership whose
mailing address is P.O. Box 1270, Clarkesville, GA. 30523 (hereinafter referred to as "Seller") and
Orchard Realty & Development Co., LLC, whose mailing address is P,O. Box 463, 2345 Main

Street, Tucker, GA 30085-0463 (hereinafter referred to as "Purchaser"), entered into this 26" day of
May, 2000..

WITNESSETH

FOR AND IN CONSIDERATION of the sum of TEN DOLLARS AND NQ/100 Dollars
(810) , (said amount hereinafter referred to as the "Option Payment") and other good and valuable
consideration, including the purchase this date of one hundred, twenty-five (123) residential lots
located within The Orchard, in hand paid to Seller, receipt and sufficiency of which are hereby
acknowledged by Seller, Seller does hereby grant and convey to Purchaser for the term hereof an
exclusive and irrevocable option (hereinafter referred to as the "Option") to purchase upon the terms
and conditions hereinafter set forth that certain tract or parcel of land iocated in Habersham County,
Georgia, as more particularly described in Exhibit “A” artached hereto and by this refarence made

a part hereof, together with all improvements, fixtures, plants, trees and shrubbery thereon (hereafier
collectively referred to as the "Property”).

1. Term and Exercise of Option. The term of the Option shall commence on the date hereof
acd shall terminate on April 26, 2002; if the option is not exercised prior to 5:00 P.M. Eastem
Standard Time on April 26, 2002 , then the Option and this Agreement shall at that time lapse and
be of no further force or effect, Seller shalt retain the Option Payment and neither Purchaser nor
Seller shall have any rights or obligations hereunder. Purchaser may exercise the Option only during
its term and only by the delivery of written notice to Seller, at the address of Seller hereinabove set
forth, of Purchaser's election to exercise the Option. In the event that the Option is exercised, the
Closing (as hereinafter defined) shall take place on or before the 26th day of May, 2002, at 5:00 P.M.
in the offices of Carey, Jarrard & Walker, or such other place designated by Purchaser. Upon

exercise of the Option, this Agreement shall constitute the agreement between Seller and Purchaser
for the sale and purchase of the Property.




)

As a further limit on the execution of this Option, if at any time Purchaser’ iny
com the lots purchased this same date within Thg Orchard rcichcs thirty (30r) solrott'cl\r:;nllgg
Purchaser shall notify Seller within ten (10) days, and must exercise this Option within thirty (305
days of the date of sale of the lot which reduces the inventory to thirty (30) or fewer, or this Option
shall terminate at that time. Purchaser shall have an additiona! thirty (30) in which to close 0?1 the
purchase of the Option Property, should the Option be exercised in this manner.

2. Condition Precedeni. Prior to exercising this Option, it shall be en express candition
precedent of the Purchaser’s right to exercise this Option, that any and all indebtedness due to The

Orchard Limited Partnership under the terms of the Note executed this date between the parties shall
be paid in fufl.

3. Purchase Price. The total purchase price (hcreinaﬁe% referred to as the "Purchase Price™)

of the Property shall be that amount equal to FOUR MILLION DOLLARS (34,000,000). The
Purchase Price shall be payable as follows: '

v)

A. The entire Purchase Price shall be paid at Closing in cash or by cashier's or
certified check payable to the order of Seller.

4. Representations and Warranties of Seller. Seller hereby represents and ‘warrants (o
Purchaser that Selier has the right, power and authority to enter into this Agreement and to seli the

Property in accordance with the terms hereof, and Seller has granted no option to any other person
to purchase the Property.

5. Objecrions to Title. Purchaser shall have ten (10) davs from the date Purchaser axercises
the Option hereunder to examine title to the Property and to fumish Seller a statement of objections
to Seller's title to the Property, which objections, should they exist at the time of Closing, would
make Seller unable to convey at Closing title to the Property provided for in Paragraph 5 hereof.
Seller shall after receipt by Seller of such written statement of objections have twenty (20} days or
unti! the date of Closing, whichever is later, in which to cure all such objections. If Purchaser does
not timely provide the aforesaid statement of objections, Purchaser shall be deemed 1o have waived .
its right to object to the status of Seller's title to the Property. Seller shall, at or prior to Closing, pay
all taxes and assessments which constitute a lien against the Property (other than those not then due
and payable) and pay all indebtedness secured by the Froperty and obtain cancellations of all loan
instruments affecting the Property.

6. Closing and Conveyance of the Property. At the Closing, each party shall execute and
deliver all documents necessary to effect and complete the terms of this Agresment. Seller shall
convey to Purchaser, by general warranty deed, good and marketable fee simple title, insurable as
such by First American Title Insurance Company, or by another title insurance company licensed to
do business in the State of Georgia, at standard rates, subject only to (i) ad valorem taxes and
assessments not then due and payabie (ii) zoning ordinances affecting the Property (iii) general utility
easements of record servicing the Property (iv) and such other exceptions to title as Purchaser shall
have approved, including a standard survey exception, urless a new survey is obtained pursuant to
paragraph eight (8) below..

7. Closing Costs and Prorations. Seller shall pay the Georgia reai estate transfer tax assessed
in connection with the Closing, the legal fees of its own counsel and the cost of any title ciearance
documentation required to convey title pursuant to Paragraph 5 hereof Purchaser shall pay all other
closing costs including without limitation the cost of title insurance. All ad valorem taxes and annual
special assessments and charges for the calendar year of Closing shall be prorated as of the date prior
to Closing. Ifthe Closing shall occur before the tax period is fixed for the currenttax year, such taxes
shall be apportioned on the basis of the tax rate for the preceding tax year applied to the latest




! ’ assessed valuation. Should the actual assessment of suc

consummated be different than the amount used as the basis for such proration, Purchaser and Seller
P romptly upon receipt by gither of them of the notice or bili for such taxes, shall make the proper
adjustment so that such proration will be accurate, based upon the actual amount of such taxis

Payment of any such adjustment shall be made promptly to Sell Purch hi
entitled to such payment, by the other party. promptlyfaSefler or Purehiaser, whichever shall be

h taxes bor the year in which the closing is

8. The Possession

of Property. Scller shall deliver possession of the P
at the time of Closing. posEs  Topeny to Purchaser

9. Survey. Should the Purchaser desire to obtain a new surve
Purchaser's sole cost and expense, shall obtain a surve
showing the Property to be conveyed under this Agreement. Promptly upon receipt of said survey
Purchaser will cause Seller to be provided with a copy thereof. The survey shall indicate the totai
number of acres of the Property to the nearest hundredth of an acre. The survey shall form the basis
of the legal description to be used for the conveyance of the Property. In the event Seller disagrees
with said survey, Seller shall have the right, at Seller's expense, to have a new survey of the Property
prepared. In the event Purchaser does Aot accept SEller's survey, Purchaser's and Seller's surveyors B

f)hallhname a third surveyor to survey the Property, the cost to be divided equally between Seller and
urchaser.

y of the Propenty, Purchaser, at
y from a Georgia Registered Land Surveyor,

. 10. Rignts of Developer. If for any reason, Purchaser faiis to exercise this Option, than all
rights, powers and duties as “Developer,” conveyed to Purchaser pursuant to the Contract for Sale
and Purchase of Real Property, executed by the parties, shall revert to the Seller.

has notengaged any broker or agent in connection with this Agreement and each party hereby agrees
to indemnity the other party and hold the other party harmless against alt liability, loss, cost, damage
and expensz (including but not limited to attorneys' fees and costs of litigation) said other party shali
ever suffer or incur because of any claim by any such broker, whether or not meriterious, for any fee,
commission or other compensation with respect hereto resulting from the acts of the other party.

ﬁ 11. Brokerage Commissions. Each party hereto represents to each other party hereto that it
(=

12. Notices. All notices, demands or requests required or permitted to be given pursuant to
this Agreement shall be in writing and should be deemed to have been properly given or served and
shall be effective upon being deposited in the United States mail, postpaid and registered or certified
with return recsipt reguested, provided, however, the time period in which a response to any notice,
dernand or request must be given shall commence on the date of receipt by the addresses thereof.
Rejection or other refusal to accept or inability to deliver because of changed address of which no
notice has been given shall constitute receipt of the notice, demand or request sent. Any such notice,

demand or request shall be sent to the respective addresses set forth in the introductory paragraph
of this Agreement.

13. Inspection. Commencing on the date hereof and continuing as long as this Agreement
shall remain in force, Purchaser shall have the right to go on the Property personally or through
agents, employers and contractors for the purpose of making boundary line and topographical
surveys of same, soil tests and such other tests, analyses and investigations of the Property as
Purchaser deems desirable. Purchaser shall pay ali costs incurred in making such surveys, tests,

analyses and investigations. Purchaser shall indemnity and hold harmless Seller from all damages
and claims arising from Purchaser's entry under this Paragraph. '

4. Condition of the Property: Condemnation. At Closing, Selier shall deliver to Purchaser

possession of the Property in substantially the same condition as on the date of Purchaser's exercise

h of the Option. If all or any material poriion of the Property shall be damaged prior to Closing,
Purchaser may elect (1) to terminate this Agreement and if Purchaser so elzcts then Seller shall




" 7refund the Option Payment to Purchaser or (ii} to consummate this transaction with full entitiement

’

*3 receive any such insurance as is paid on the claim of loss or condemnation award as may be paid

.t payable with respect to such taking. Purchaser's election under this Paragraph shall be exercised

by written notice to Seller given within ten (10) days after recei i '

1 ten pt of written notice from Seller tha
such damage has occurred or such taking is threatened or accomplished; failure of Purchaser to sc:
notify Seller shall be deemed to be an election of clause (ii) above.

15. Default by Purchaser. If Purchaser fails to perform its obligations under this Agreement
and/orto consummate the sale in accordance therewith, then Seller may, at its option (a) proceed to
enforce this Agreement by an action of specific performance or other procedure in which event the
Purchasgr shall pay reasonable artorney’s fees and court costs or (b) declare this Agreement in default
and retain the Option Payment as liquidated damages, the exact amount of actual damages being
incapable of ascertainment; and in the latter event, Seller shail be released from all liability
hereunder and this Agreement shall become null and void.

16. Default by Seller. If Seller is unable to give good and marketable title to the Property or

such as will be insured by a reputable tlie INSWAance COMparny a5 Provi -
then Purchaser shall have the option of (a) taking such titie as Seller can given without abatement
of Purchase Price or (b) cancelling this Agreement, in which case there shall be no further liability
or obligation by either of the parties hereunder and this Agreement shall become null and veoid.

17. Miscellaneous.
A. Time is of the essence of this Agreement.

B. This Agreement should be governed by and construed inaccordance with the laws
of the State of Georgia.

C. This Agreement may be executed in several counterparts, each of which shall be
desmed an original and all of which counterparts together shall constitute one and the same
instrument.

D. Should any provision of this Agreement require judicial interpretation, it is agreed
that the court interpreting or construing the same shall not apply a presumption that the terms hereof
shall be more strctly construed against one party by reason of the rule of construction that a
document is to be construed more strictly against the party who itself or through its agent prepared
the same, it being agreed that the agents of ali parties have participated in the preparation hereof.

E. This Agreement shall survive the Closing and shatl not be merged into any of the
documents executed at Closing.

F. This Agreement supersedes all prior discussions and agreements between Seller
and Purchaser with respect to the conveyance of the Property and all other maners contained heréin
and constitutes the sole and entire agreement between Seller and Purchaser with respect thereto. This
Agreement may not be modified or amended unless such amendment is set forth in writing and
signed by both Seller and Purchaser.

G. This Agreement shali apply to, inure to the benefit of and be binding upon and
enforceable against Seller and Purchaser and their respective heirs, legal representatives, successots
and assigns, as the case may be.
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' {8. Assignmem. This option may not be assigned by the Purchaser withoul the express
i

Foiten consent of the Setller.

N WITNESS WHEREOF, the parties have executed this Agreement under seal as to the date

(st above written.

\s to Seller, executed
n the presence of:

SELLER:

The Orchard Limited Partnership

By: VEL, Inc\"&ge’ri:im

Virgil Lovell
Title: Presi

m s e
& e
s 1o Purchaser, executed
in the presence of:

ffi \ thness
(Ll 4 Q é 3
W
Notary Public 5 E};‘N“\

Commission Expﬁmt‘t”; “ Y
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PURCHASER:

Orchard Realty & Development Co., LLC

By WW‘«

AValter C’ alford &~ =/
Title: Managing V[ember

ammes L. me
T,r( le:” Member




EXHIBIT “A”

OPTION
TRACT ONE:

All that tract or parcel of land lying and being in Land Lot 95 & 96, 13® Land District,
Habersham County, containing 77.96 acres, and being described as TRACT FOUR of a map
prepared for “The Orchard, ** prepared by Lovell, Duvall, Miller & Assoc., Georgia Registered
Land Surveyor, dated July 23, 1997, recorded in plat book 42 page 217, Habersham County
records, said plat is incorporated herein by reference for a more full and complete description of
said property.

TRACT TWO: —

All that tract or parcel of land lying and being in Land Lots 94,95 116 & 117, 13 Land
District Hall County, containing 174.98 acres, described as TRACT ONE, according to a survey -
for Melvin Eugene Grilis, prepared by Hubert Lovell, dated April 22, 1997, recorded at plat book
41, page 297, Habersham County records, which survey is incorporated herein by reference.

LESS AND EXCEPT the following two parcels:

1. All that tract All that tract or parcel of land lying and being in Land Lots 95 13
Land District Hall County, containing 7.77 acres, described as Tract 1-A, and
19.07 acres, described as Tract 1-B, according to a survey for James D.
Esslinger, prepared by Lovell, Duvall, Miller & Assoc., Georgia Registersd Land
Surveyors, dated February 12, 1999, recorded at plat book 48, page 170,
Habersham County records, which survey is incorporated herein by reference.

!-.-.)

All that tract or parcel of land lying and being in Land Lots 95 & 116, 13 Land
District Hall County, containing 50.0 acres, according to a survey for, Carlos
Lovell, prepared by Hubert Lovell, dated April 22, 1997, recorded at plat book 41,
page 296, Habersham County records, which survey is incorporated herein by
reference.

TRACT THREE

All that tract or parce! of land lying and being in Land Lots 116 & 123, 13" Land District,
Habersham County, centaining 180.13 acres, and more particularly described as Tract One, ona
survey for “The Orchard,” prepared by Lovell, Duvall, Miller & Assoc., Georgia Registered Land
Surveyors, dated July 23, 1997, recorded in deed book 42, page 217, Habersham County records,
which survey is incorporated herein by reference for a more full and complete description of said

‘ property.




LESS AND EXCEPT: The following six parcels:

1.

All that tract or parcel of land lying and being in Phase VI-A, according to a
survey entitled “The Orchard - Phase 6A,” by Davidson Land Surveying, Ine.,
Georgia Registered Land Surveyors, dated March 3, 1999, recorded in plat book
46, pages 219-222, Habersham County Records, totaling approximately 82 746

acres, which survey is incorporated herein by reference for a more full and
complete description of said property.

All that tract or parcel of land lying and being in of Phase X, according to a
survey entitled “Final Plat, Phase Ten, The Orchard ,” by' Hubert Lovell, Georgia
Registered Land Surveyor, dated October 31, 1996, recorded in Plat Book 43,
page 93, Habersham County Records, totaling approximately 10.69 acres which
survey is incorporated herein by reference for a more full and complete

o

description of said property.

All that tract or parcel of land lying and being in Phase XI, according to a survey
entitled “Final Plat, Phase Eleven, The Orchard,” by Hubert Lovell, Gecrgia
Registered Land Surveyor, dated December 20, 1996, recorded in plat book 43,
page 92, Habersham County Records, totalling approximately 20.03 acres, which

survey s incorporated herein by reference for a more Tl and complete
descripticn of said property.

All that tract or parcel of fand lying and being in Phase X11, according to a
survey entitled “Final Plat, Phase Twelve, The Orchard,” by Hubert Lovell,
Georgia Registered Land Surveyor, dated April 14, 1995, recorded in plat book
43, page 94, Habersham County Records, totaling approximately 15.80 acres.
which survey are incorporated herein by reference for 2 more Il and complete
description of said property.

All that tract or parcel of land lying and being in Land Lot 116 & 123, 13® Land
District, Habersham County, containing 4.872 acres, described as lot 1214, and
1.976 acres and designated as lot 1213, according (© a survey for “The Orchard -

reviston of Phase 12,” by Holcomb Surveying, dated March 7, 1999, revised

August 3, 1999, recorded in plat book 47, page 173, Habersham County records,
which survey is incorporated herein by reference for a more full and complete
description of said property.

All that tract or parcel of land lying and being in Land Lot 116, 13* Land District,
Habersham County, containing approximately 3.84 acres, and more particularly
described zs all of “Final Plat Pm Partnership,”, prepared
by Holcomb Surveving, Inc., dated May, 18, 1999, recorded in plat book 47, page
8, Habersham County records, which survey is incorporated herein by reference.

| The resulting TRACT THREE containing 40.178 acres)more or less, and
comprising all of Phase VI-B.
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T i NOW, THEREFORE, for and in consideration of

e " ]

STATE OF GEORGIa
COUNTY OF | [ABERSHAM Exhibit “B"

CONTRACT FOR THE SALE AND
PURCHASE OF REAL PROPERTY

THIS CONTRACT, made as ofthis day of May, 2000, byand between The Orcharg

Limited P:l_rtncrship (hereinafier referred toas "Selter”)and Orehard Realty & Devclopment Co.
LLC (hereinafter referred to as "Purchaser"). '

WITNESSETH

WHEREAS, Seller wishes to sellto Purchaser, and Purchaser wishes to purchase from Seller,

certain real property more particularly hereinafter described upon the terms and conditions
hereinafter set forth,

the premises and of the letier of credit
hereinbelow described and for other valuable considerations, in hand paid by Purchaser to Seller, the

receiptand sufficiency of which are hereby acknowledged Sellerand Purchaser hereby covenant and
agree as follows:

I.Sale of Properry. Seller agrees to sell to Purchaser, and Purchaser agrees to purchase from
Seller, upon the terms and conditions hereinafter provided, that certain real property lying and being
in the 13" land District of Habersham County, consisting of one-hundred, twenty five (123),
developed lots within The Orchard subdivision, and being more particularly described in Exhibit"A"
attached hereto and by reference made a part hereof, together with any improvements Jocated
thereon, any fixtures affixed therzto, all nght, title and interest of Selier in and to any public
rights-of-way or private drives adjacent thereto, and all right, title and interest of Seller, ifany, inand

to all common areas and common facilities such as swimming pools, tennis courts and other
recreation areas located within said subdivision.

2. Purchase Price and Time of Payment. The purchase price to be paid by Purchaser to Seller
for the Property shali be SIX MILLION AND NO/100 Dollars ($6,000,000) (hereinafter referred to
as the "Purchase Price”), payable, at Purchaser’ss option, either (i) all cash (certified or cashier's

check) at the closing of the transaction contemplated by this Contract (hereinafier referved to as the
"Closing"), or (ii) as follows-

A. Purchaser shall pay to Seller the sum of FOUR MILLION, FIVE HUNDRED
THOUSAND and NO/100 Dollars ($4,500,00) in cash {certified or cashier's check) at the Closing.

B. The balance of the Purchase Price shall be paid in the form of a purchase money

indebtedness evidenced by a promissory note, and secured by a deed to secure debt. The Note and
the Security Deed shall contain the provisions hereinbelow stated.

C. The Note shall provide that the balance ofthe Purchase Price shall bear no annual interest,

to the extent interest is imputed to the Seljer by either the Internal Revenue Service, or the State of
Georgia Department of Revenue.

The Note shall further provide, without limitation, that the maker thereof may prepay the
indebtedness evidenced thereby, in whole or in part, al any time and from time (0 time without
penalty. premium, or payment oFunearned interest. The Note shall further provide that written notice




m of default thereunder or under the Security Deed shall be given by

Maker ofthe Note and the then owners of record title to the Property (if such be other than the maker

’ ol the Note) and that a period of ten (10) days {as to monetary defaults) and thirty (30) days (as to
- all other defaults) shalt be allowed for the cure of such default prior

. . to any acceleration of the
indebtedness evidenced by the Note or any commencement of foreelosure proceedings under the
Security Deed.

the holder of the Note 1o the

D. The Security Deed shall convey the Property to secure the indebtedness evidenced by the
Note. The Selier understands that this Security Deed will be subordinate (o a Security Deed executed
the same date in favor of Regions Bank in the amount of $4,500.000. The Security Deed shall
provide that the indebtedness secured thereby may be prepaid in accordance with the provisions of
the Note. The Security Deed shall further provide that written notice of default thereunder or under
the Note shall be given by the grantee under the Security Deed to the maker of the Note and that a
period of ten (10) days (as to monetary defaults) and thirty (30) days (as (o all other defaults) shall
be allowed for the cure of such default, by the maker of the Note, prior to any acceleration of the
indebtedness evidenced by the Note or any commencement of foreclosure proceedings under the
Security Deed. The Security Deed shall further provide that the Property may be developed by

————Purchaseci : iscommerciallyreasonableand which— — ———
does not materially adversely affect the value of the Property.

3. Option to Purchase Additional Land. As a part of the consideration of this Agreement,
Seller has agreed to grant to the Purchaser an option to purchase the additional land described in the
attached Exhibit “B.” The terms shall payment of FOUR MILLION AND NO/100 Dollars
(34.000,000), within the term of the option, which shall be two years from the date of ¢losing. In
order to exercise this option, Purchaser must previously satisfy any outstanding indebtedness to the

Seller arising out of the initial purchase, all 2s more particularly set forth in the Option Agreement
ﬂ to be executed by the parties at the time of closing. '

4. Joint Venture Agreemeni. As part of the consideration of this Agreement, Seller hereby
assigns, at the time of closing, all of its rights, powers and duties in and to the *‘Phase 14
Perry/Orchard Joint Venture Agreement” attached hereto as Exhibit “C* This Agreement is
restricted to the property described in the attached Exhibit *D." It is intended hereby that the rights
of John and Elena Perry, the Grantees set forth in said Agreement, shall not be affected. The Real
Estate Commission set forth in said Agreement shall be paid to “Orchard Realty.” The Lot
Development Fee of SEVEN THOUSAND AND NO/100 Dollars ($7,000), shall be paid to The
Qrchard Limited Partnership. The balance shall be divided pursuant to said Agreement between
Purchaser and the Perrys. Seller agrees to complete the paving of the roadways within Phase XIV

at Seller’s expense. Purchaser shall be entitled to begin marketing lots within Phase XIV at the time
of closing.

5. Tests, Borings and Examinations. Seller will permit representatives of Purchaser to enter
upon the Property for the purposes of conducting soil tests, borings, percolation tests, and any other
tests, inspections, or-examinations that Purchaser desires in regard to the engineering and planning
for development of the Property, including (but not by way of limitation) such other tests,
inspections, or examinations that Purchaser may desire to determine subsurface or topographic
conditions of the Property. Purchaser shall hold Seiter harmtess for any and all costs, expenses,
liabilities and damages resulting from the performance by Purchaser or Purchaser's representatives
of such tests, inspections, or exarminations, Purchaser shall use due care not to disrupt Seller’s use
of and activities on the Property while conducting such tests. Purchaser shall cause such tests as
Purchaser desires o be conducted on or before forty-five (45) days from Completion of Assemblage,
and. if Purchaser in iis sole discretion shall conclude from the results of said tests that the
commercial development of the Property is not economically feasible. and Purchaser shall so notify
Seller in writing on or before forty-five (45) days from Completion of Assemblage, then this

h Contract shall be deemed of no further force or effect. and the letter of credit referred to in Paragraph

Eachilaibed




A. 24 hereinbelow shall be returned to Purchaser as soon as reasonably possible.

_ 6. Examinution of Title and Defects in Title. Purchaser shall have until the time of closin
in which to examine Seller's title to the Property and in which to furnish Seller with a writtcﬁ
statement of defects in such title, which defects, should they exist at the time of Closing, would make
Seller unable to convey title to the Property as provided in Paragraph 8 hereinbelow, Seller shall
have thirty (30) days after receipt by Seller of such written statement of defects or until the date of
Closing, whichever period shall be the greater, in which to cure all defects, whether reported to
Seller by Purchaser as provided for in this Paragraph 6 or otherwise known to Seller. Seller agrees
to use its best efforts to cure such defects promptly. Purchaser shall also have right, at Purchaser's
sole election and in Purchaser's sole discretion, to waive any defect in title known to Purchaser by
giving notice in writing to Seller of the specific defect which Purchaser waives, whereupon
Purchaser may close the transaction in accordance with this Contract.

7. Closing. The Closing will bé held on May 26, 2000, in the law offices of Carey, Jarrard
& Walker. :

8 (Convew closing,-Sellershall execute-and deliver-a-general—— — -
warranty deed, with full warranties of title, conveying marketable fee simple title to the property, free
and clear of all mortgages, security deeds, liens and other encumbrances of any kind, except for ad
valorem taxes not yet due and payable and the lis pendens notice discussed below.

9. Orchard Realry. In addition to the Real Property described in the attached Exhibit “A,”
Seller shall convey at the time of closing, all right title and interest in and to “Orchard Realty,”

including but not limited to the actual sales office located on the Propertv. and ali fumiture and
equipment contained therein.

10. Warranties of Seller. Seller warrants to Purchaser as follows.

A. Seller presently has good and marketable fee simple title to the Property, subject -
only to the lis pendens discussed below,

B. The Property will be in substaﬂtiélly the same condition at time of Closing as on
the date hereinabove first written, subject to the provisions of Paragraph 11 hereinbelow.,

C.. The Property has private water system sufficient 10 accommodate required
capacity for residential development.

1. Termination. Purchaser may terminate this Agreement without penalty in the event any
of the following conditions exist at the scheduled time of closing..

A. Any notice shall be given of proceeding filed or commenced by any governmental

authority or other agency having powers of condemnation concerning the Property or any portion
thereof,

B. Purchaser, at Purchaser's expense, shall have applied to First American Title
Insurance Company for a title insurance binder or commitment agreeing 1o issue, al standard rates,
a title insurance policy to Purchaser insuring fee simple title to the Property in favor of Purchaser
without exception excepi for the then current State and County ad valorem taxes and those items

more particutarly described in Paragraph 8 hereinabove, and said title insurance company shall have
refused to issue such binder;

. C. Failure of Seller to deliver to Purchaser at Closing an affidavit of Seller stat@ng
N that there are no outstanding indebtedness, security agreements, financing statements, or title




As to Purchaser:

Signed, sealed, and delivered in
the presence of:

PURCHASER:

Orchard Reafty & Development Co. 1LLC
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o inplatbook 27, page 186-187, Habersham County Records, which survey is incorporated h

)

TRACT FIVE

All thal tract or parcel of land lying and being in Land Lot 116, 13" Land District,
Habersham County. containing 2,273 acres. and being designated as lot 159, according 10 a
survey lor “The Orchard - Revision of Phase |.” prepared by Holcomb Surveying, dated March

20, 1999. revised July 18, 1999, and September 12, 1999, recorded in plat book 47, page 168,

Habersham County records, which survey is incorporated herein by reference for a more full and
complete description of said property. C

Phase []

Alt of lot 40 of Phase I1, according to a survey entitied “Final Plat, Phase Two, The
Orchard,” by Hubert Lovell, Georgia Registered Land Surveyor, dated April 21, 1989, recorded

erein
by reference for a more full and complete description of said property. :

Phase [I1

All of lots 43, 51, 52, 53 & 60 of Phase I, according to a survey entitled “Final Plat,
Phase Three, The Orchard,” by Hubert Lovell, Georgia Registered Land Surveyor, dated January
22. 1990, recorded in plat book 29, page 299, Habersham County Records, which survey is
incorporated herein by reference for a more full and complete description of said property.

Phase [V

All of lots 22, 23, 43, 48, 49, 50, 51, 52, & 56 of Phase IV, according to a survey entitied
“Final Piat, Phase Four, The Orchard,” by Hubert Lovell, Georgia Registered Land Surveyor,
dated October 5, 1993, recorded in plat book 35, page 105, Habersham County Records, which
survey is incorporated herein by reference for a more full and complete description of said

property.

Phase VI-A

Alloflos 1,2,4, 5, 6, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 21, 22, 23, 27, 28,29,
32, 35,36, 37, 38, 39, 40, 41, 42, 44, 45, 46, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58,59, 62, 63,
64, 65 & 66 of Phase VI-A, according to a survey entitled “The Orchard - Phase 6A.," by
Davidson Land Surveying, Inc., Georgia Registered Land Surveyors, dated March 5, 1999,
recorded in plat book 46, pages 219-222, Habersham County Records, which survey 1s
incorporated herein by reference for a more full and complete description of said property.
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Phase VIH

. All of lots I, S| 61 71 8' 9) 10, 25, 591 60. 61 of Phase VIL, ﬂCCOrdEﬂg o a survey Cntilled
“I'inal Plat, Phase Seven, The Orchard,” by Hubert Lovell., Georgia Registered Land Surveyor
dated July 8. 1994, recorded in plat book 36, page 209, Habersham County Records, which

survey is incorporated herein by reference for a more full and complete description of said
property.

All that tract or parcel of land lying and being in Land Lot 123, 13* Land Districy,
Habersham County, containing 1.25 acres, described as lot 774 according to a survey for “The
Orchard - revision of Phase 7,” by Holcomb Surveying, dated March 30. 1999, revised July 18,
1999 and September 12, 1999, recorded in plat book 47, page 170, Habersham County records,

which survey is incorporated herein by reference for a more full and complete description of said
property.

Phase VIII

Alioflots 1,2,3,4,5,7,8,9,10, 11, 12, 13 & 14 of Phase VII], according to a survey
entitled “Final Plat, Phase Eight, The Orchard,” by Hubert Lovell, Georgia Registered Land
Surveyor, dated June 22, 19935, recorded in Plat Book 38, page 19, Habersham County Records,

which survey is incorporated herein by reference for a more full and complete description of said
property.

Phase [X

All of lots 24, 26, 27, 28, 29, 30 & 32 of Phase [X, according to a survey entitled “Final
Plat, Phase Nine, The Orchard,” by Hubert Lovell, Georgia Registered Land Surveyor, dated
June 21, 1995, recorded in plat book 38, page 17, Habersham County Records, which survey is
incorporated herein by reference for a more full and complete description of said property.

Phase X

All oflots 1,3, 8 & 9 of Phase X, according to a survey entitled “Final Plat, Phase Ten,
The Orchard ,” by Hubert Lovell, Georgia Registered Land Surveyor, dated October 31, 1996,
recorded in Plat Book 43, page 93, Habersham County Records, which survey is incorporated
herein by reference for a more full and complete description of said property.
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Phase X1

Allotlots 4,5, 6,7,8,9, 10, 14 & 15 of Phase X|. according to a survey entitled “Fipal
Mat, Phase Eleven, The Orchard.” by Hubert Lovell, Georgia Registered Land Surveyor, dated
December 20, 1996, recorded in platbook 43, page 92, Habersham County Records, which
survey is incorporated herein by reference for a more ful} and complete description of sajd
property.

Phase XII

Alloflots 1,5, 11, 12 & 13 of Phase X1, accordin

Twelve, The Orchard,” by Hubert Lovell, Georgia Regist
1995, re i

incorporated herein by reference for a more full and complete de

g to a survey entitled “Final Plat, Phase
ered Land Surveyor, dated April 14,

scription of said property.

All that tract or parcel of land lying and being-in Land Lot 116 & 123, 13" Land District,
Habersham County, containing 4,872 acres, described as lot 1214, and 1.976 acres and
designated as lot 1215, according (o a survey for “The Orchard - revision of Phase 12, by
Holcomb Surveying, dated March 7, 1999, revised August 3, 1999, recorded in plat book 47,

page 173, Habersham County records, which survey is incorporated herein by reference for a
more full and complete description of said property.

Also conveyed herein:

All that tract or parcel of land lying and being in Land Lot I'16, 13* Land District,
Habersham County, containing 0.843 acres, described as lot 8-1, according to a survey for “The
Orchard,” prepared by Holcomb Surveying, Inc., dated March |5, 1999, recorded in plat book 46,
page 192, Habersham County records, which survey is incorporated herein by reference for a
more full and complete description of said property

All that tract or parcel of land lying and being in Land Lot 115, 13" Land District, -
Habersham County, Georgia, designated as the “Water Tank Lot acres according to the “Final
Plat - Phase Three, The Orchard,” dated November 22, 1990, recorded in plat book 29, page 299,
Habersham County Records, which survey is incorporated herein by reference for a more full and

complete description, along with the water system as described in plat book 30, page 268,
Habersham County records.. ‘

All that tract or parcel of land lying and being in Land Lot 96 of the 13" Land District,
Habersham County, commonly referred to as “Yates Lake,” and designated as “Lake” on Final
Plat Phase Four, The Orchard Subdivision, prepared by Hubert Lovell, Georgia Registered Land
Surveyor, dated October S, 1993, recorded in Plat Book 35, page 105, Habersham County
Records, which survey is incorporated herein by reference.
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All that tract or parcel of land lying and being in Land Lot 116, 13 Land District,
Habersham County, Georgia, conmumonly referred 10 as “Orchard Lake,” “Golden Lake," ang
“Baldwin Lake.” as shown on a survey for The Orchard Club. Inc., dated April 8, 1998 recorded

tn Plat Book 44. pages 123-127, Habersham County Records, which survey is incorparated
herein by reference.

Together with all roadways lying and being within The Orchard Subdivision as shown on
the above referenced surveys.

The above-described property is conveyed subject to Declaration of Covenants and
Restrictions for "The Orchard" dated November 21, 1988, recorded in the office of the Clerk of
Superior Court of Habersham County, Georgia deed records in deed book 240, pages 419 et
5€q.; a5 amended by an instrument dated March 13, 1989, recorded in deed book 244, page 25,

396, et. seq.; and as further amended by an instrument dated August 22, 1994 and recorded in
deed book 322, page 491 et seq. and as further amended by an instrument dated August 10, 1997
and recorded in deed book 396, page 520 et seq.; and as further amended by an instrument dated
September 25, 1998 and recorded in deed book 414, page 749 et seq.;and as further amended by
an instrument dated January 23, 2000 and recorded in deed book 464, page 798 et seq. in
aforesaid records. )
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EXHIBIT “B™

OPTION
TRACT ONE:

All that tract or parcel of land lying and being in Land Lot 95 & 96, 13" Land District,
Habersham County, containing 77.96 acres, and being described as TRACT FOUR of a map
prepared for “The Orchard, * prepared by Lovell, Duvall, Miller & Assoc., Georgia Registered
Land Surveyor, dated July 23, 1997, recorded in plat book 42 page 217, Habersham County

records, said plat is incorporated herein by reference for a more full and complete description of
said property.

TRACT TWO:

All that tract or parcel of land lying and being in Land Lots 94, 95 116 & 117, 13* Land
District Hall County, containing 174.98 acres, described as TRACT ONE, according to a survey .
for Melvin Eugene Grills, prepared by Hubert Lovell, dated April 22, 1997, recorded at plat book
41, page 297, Habersham County records, which survey is incorporated herein by reference.

LESS AND EXCEPT the following two parcels:

1. All that tract All that tract or parcal of land lying and being in Land Lots 95 13®

Land District Hatl County, containing 7.77 acres, described as Tract 1-A, and
19.07 acres, described as Tract 1-B, according to a survey for James D.
Esslinger, prepared by Lovell, Duvall, Miller & Assoc., Georgia Registered Land
Surveyors, dated February 12, 1999, recorded at plat book 48, page 170,
Habersham County records, which survey is incorporated herein by reference.

All that tract or parcel of land lying and being in Land Lots 95 & 116, 13" Land
District Hall County, containing 50.0 acres, according to a survey for, Carlos
Lovell, prepared by Hubert Lovell, dated April 22, 1997, recorded at piat book 41,

page 296, Habersham County records, which survey is incorporated herein by |
reference.

TRACT THREE

All that tract or parcel of land lying and being in Land Lots 116 & 123, 13* Land District,
Habersham County, containing 180.13 acres, and more particularly described as Tract One, on a
survey for “The Orchard,” prepared by Lovell, Duvall, Miller & Assoc., Georgia Registered Land
Surveyors, dated July 23, 1997, recorded in deed book 42, page 217, Habersham County records,

which survey is incorporated herein by reference for a more full and complete description of said
property.
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ﬂ LESS AND EXCEPT: The tollowing six parceis:

- b

All that tract or parcel ol fand Tying and being in Phase VI-A. according w a
survey entitled " The Orchard - Phase 6A.” by Davidson Land Surveying. tnc .
Georgia Registered Land Surveyors. dated March 3, 1999, recorded in E!ul book
46. pages 219-222. Habersham County Records. totaling approximately §2.746

acres. which survey is incorporated herein by reference for a more full and
complete description of said property. '

All that tract or parcel of land lying and being in of Phase X, according to a
survey entitled “Final Plat, Phase Ten, The Orchard,” by Hubert Lovell, Georgia
Registered Land Surveyor, dated October 31. 1996, recorded in Plat Book 43,
page 93, Habersham County Records, totaling approximately 10.69 acres which

survey is incorporated herein by reference for a more full and complete
description of said property.

All that tract or parcel of land lying and being in Phase XI, according to a survey
entitled “Final Plat, Phase Eleven, The Orchard,” by Hubert Lovell, Georgia
Registered Land Surveyor, dated December 20, 1996, recorded in plat book 43,
page 92, Habersham County Records, totalling approximately 20.03 acres, which

* survey is incorporated herein by reference for 2 more full and complete

description of said property.

All that tract or parcel of land lying and being in Phase XII, according to a
survey entitled “Final Plat, Phase Twelve, The Orchard,” by Hubert Lovell,
Georgia Registered Land Surveyor, dated April 14, 1995, recorded in plat book
43, page 94, Habersham County Records, totaling approximately 15.80 acres,

which survey are incorporated herein by reference for 2 more full and complete
description of said property.

All that tract or parcel of land lying and being in Land Lot 116 & 123, 13™ Land
District, Habersham County, containing 4.872 acres, described as lot 1214, and
1.976 acres and designated as lot 1215, according to a survey for “The Otchard -
revision of Phase 12, by Holcomb Surveying, dated March 7, 1999, revised
August 3, 1999, recorded in plat book 47, page 173, Habersham County records,

which survey is incorporated herein by reference for a more full and complete
description of said property.

All that tract or parcel of land lying and being in Land Lot 116, 13" Land Distrigt,
Habersham County, containing approximately 3.84 acres, and more particularly
described as all of “Final Plat Phase 7A - Orchard Limited Partnership,”, prepared
by Holcomb Surveying, inc., dated May, 18, 1999, recorded in plat book 47, page
8, Habersham County records, which survey is incorporated herein by reference.

The resulting TRACT THREE containing 40.178 acres, more or less, and

N ‘ comprising all of Phase V[-B.

Essluileitnd




Phase 14
Perry/Orchard Joint Venture Agreement

LQI;BAIEEKI_EELEASE*SCHEQHLE
Principal ang intere

st ehall be due and Payable y
Eales of individual lotg,

POn the -

in accordance with the followip
schedule. . . S Paymant
' 1. First 14 Lots {n the following order of Priority of
disbursenentg of sale proceeds:

(3) Grantees {principal reduction - $30,000};

(b} real estate commission {10% of‘saies brice) ;

(c) reimburse 1ot developmern

t fee to Grantor-[$7;oool;

paj_fc i

idimAsplit—ba%aﬂee—of—prctetﬂ?”béfween Gractor ang
Grantees (50%-50%) ; : :

2. - ¥Next 12z Lots in the f

ollowing order of Priority of
Aisbursements of Ezle proceeds:

{a) Grantees {(principal reduction - $20,000);
{(b) =xeal estate commission (10% of sales price);

(c} relcbhurse 1ot Cevelopment fee te Grantor ($7,000);

(d)  split balance of procccds.betwcen Grentor and
Grantees (50%-50%),;

next highest whole number sbove one-half of the numver of
Temaining Lots) . .

{a) Grantees {principal reduction - $19,000};
{b) real estate comnission (10% of sales price);
- (¢} reimburse lot developrent fee to Grantor {$7,000);

-

(d} split balance of bProceeds between Grantor znd
Grantees (50%-50¢);

4. Lact remaining Lote in the following oxrder of priority
of disbursementg of sale proceeds:

lnllllllllllll---lllIll-lllllllllllllllllliiIHhihIilﬂlll----l-lllllllllllllllllllln-----
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(b} real estate commission (10% of saleg pPrice);
{c) relmburse ot development fee to Grantor {57,000);

(@}  split balance of Proceeds between Granter and
Grantees (50%-50%);

I

‘the g&__

) rom lot sale
Proceeds in determining the net pales Proceeds under suhsections

1{d), 2(d), 3(d} or 4(d) above. all such €xpenses shall be paia
solely by Grantor, either from its aforementjoneg share of net’
52le proceeds or from other funds of Grantor. No less than forty
(40) Lors shall bhe developed upon the Property, and each Lot ghall
be so0ld for cash at a price vhich will maintain a minimum
Cunulative average price for all Lots then sold of Seventy
Thousand ang No/100 Dollars {$70,000.00) cach.

MNoD P ).

Payment end perforpance by The Orchard Limiteq Partnership of jite
obligations under the above-~described Deed, hereby consents to the
foregoing modification thereof and agrees that his liability as
Guarantor shali extend to and include the terms and provisions of
the above Amendment, ag fully and to the same extent ag though the
same had originally been incorporated intg the Deed.

HITFESS the hand and geal of the undersigned Guarantor, as of

day of September, 1993, .
L*\SQ th“ﬂ&() {Seal}

VIRGIL E. LOVELL \

{z :\ml\u.m\rm:x&.m[
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NINTH AMENDMENT TO THE
DECLARATION OF COVENANTS AND RESTRICTIONS
FOR THE ORCHARD

THE NINTH AMENDMENT amﬁnmerrefenedwmme“AmmdM“mtbe
Declaration of Covenants and Restrictions for the Orchard is made this _30*day of November
2010.

WITNESSETH:

WHEREAS, The Orchard Limited Partnership, a Georgia limited partnership (hereinafter
referrod to as the “Developer™), joined The Orchard Property Owners Association, Inc., &
Georgia not-for-profit corporation (hereinafter referred to as “Association”) and by Fred Lovell,
a resident of Habersham County, Georgia (hereinafter referred to as “Lovell™) have heretofore
executed a Declaration of Covenants and Restrictions for the The Orchard, dated November 21,
1988 (hereinafter “Declaration of Covenants and Restrictions”) and recorded in the office of the
Clerk of the Superior Court of Habersham County, Georgia, in Deed Book 240, Page 419, et
seq.; and

WHEREAS, the parties hereto have heretofore executed a First Amendment to the
Declaration of Covenants and Restrictions, dated April 13, 1989, recorded in Deed Book 244,
Page 25, Habersham County, Georgia Records; and

WHEREAS, the parties hereto have heretofore ¢xecuted a Second Amendment to the
Declaration of Covenants and Restrictions, dated April 5, 1989, recorded in Deed Book 344,
Page 396, Habersham County, Georgia Records; and

WHEREAS the parties heretp have heretofore executed a Third Amendment to the
Declaration of Covenants and Restrictions, dated August 22, 199, recorded in Deed Book 322,
Page 421, Habersham County, Georgia Records; and

WHEREAS, the parties hereto have heretofore executed a Fourth Amendmery, to the
Declaration of Covenants and Restrictions, dated August 29, 1997, recorded in Deed Book 384,
Page 113, Habersham County, Georgia Records; and

WHEREAS, the parties hercto have heretofore executed a Fifth Amendment to the

Declaration of Covenanis and Restrictions, dated September 25, 1998, recorded in Deed Book
414, Page 749, Habersham County, Georgia Records; and

1
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WHEREAS, the partics hereto have heretofore executed a Sixth Amendment to the
Declaration of Covensnts and Restrictions, dated February 22, 2000, recorded in Deed Book
464, Page 798, Habersham County, Georgia Records; and

WHEREAS, a Seventh Amendment to the Declaration of Covenams and Restrictions,
dated April 25, 2002, was executed and subsequently recorded in Deed Book 474, Page 227,
Habersham County, Georgia Records; and

WHEREAS, on April 30, 2002, an Eighth Amendment to the Declaration of Covenams
and Restrictions was executed, deleting and rescinding the Scventh Amendment in its entirety,
said Bighth Amendment being recorded in the Habersham County Records; and

WHEREAS, on April 21, 2008, Granny Smith Properties, Inc. (hereinafter referred to as
“Granny Smith™), as Assignee of all the rights and privileges of The Orchard Limited Partnership
(the “Developer”) under the Declaration of Covenants and Restsictions, gave notice of the
renewal of the Declaration and Covenants for a period of twenty (20) years to and through
November 21, 2028, which Notice of Renewal was recorded at Deed Book 846, Pages 79-80,
Habersham County, Georgia Records; and

WHEREAS, under the Declaration, Granny Smith, as Assignee of Developer, is
authorized under the terms of the Declaration of Covenants and Restrictions to amend the
Declaration without the joindes of or consent of any other party;

NOW, THEREFORE, the Declaration of Covenants and Restrictions is hereby amended
to provide that the “Association” as defined in the Declaration at Article 1.4 shatl hereinafter be
The Orchard Golf and Tennis Club Properties Owners Association, Inc., 2 Georgia non-profit
corporation, which shalt henceforth have all the rights, privileges and obligations previously
granted to The Orchard Property Owners Association, Inc. under its by-laws and the Declaration
of Covenants and Restrictions.

[N WITNESS WHEREOF, the undersigned atiest that this Niath Amendment to the
Declaration of Covenants and Restrictions was duly and lawfully adopted this _$8 ™ day of
November, 2010.

GRANNY SMITH PROPERTIES, INC.,

ia corporaion, as gnee of The
Orchard lﬁtW}ﬁp
By:

Virgil Z6vell, Pfesidem
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1
Signed, seated and delivered this __ 30" day
of November,/2010, in the presence of:

i Egeﬁ o b
on
A |ilj$uw———'—— —
Fulien County

Not Sellil! af Georgld
nayrgommlssmn £apires Dt 2 2011
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HABERSHAM C

QUNTY

CLERY. "% COURY

TFenth Amendment to 1he Declarations of Covenants THYETT 24 P %35
And Restrictions for the Orchard N lc (8 50 b 50‘2(9
Bovs Pein ievin

This Tenth Amendment (hercinafter as the “Amendment”) to the Beclabittion Cofi !l 31

Covenants and Restrictions for the Orchard is made lhisab%d ay of February, 2013.

WHEREAS. Granny Smith Properties, Inc. has been designated as (the *Developer™ of
the Orchard by virtue of the attached Order (See Exhibit “A”) of the Superior Court of DeKalb
Counly, Georgia duted October 19, 2011, Civil Action No. 11CV-1661-4 and the Orchard
Property Ownet’s Association II, Inc. (the “Association™) {See Exhibit “A™) are parties Lo 8 set
of Covenants, Declarations, Restrictions, Easements, Asscssments, Charges, Licns and other
provisions contained in and constituting ihe Declaration of Covenants and Restriction for the
Crehard (the “Declaration™) which is originally recorded in the deed recerds of Habersham

County, Georgia in Decd Book 240, Page 419 et seq.; and

WHEREAS, & First Amendment to the Declaration of Covenants and Restrictions, dated
April 13, 1989, was rccorded in Deed Book 244, Page 25, Habersham County, Georgia Records;
and

WHERFAS, a Sccond Amendment 1o the Declaration of Covenants and Restrictions,
dated April 5, 1989, was recorded in Deed Book 344, Page 396, Habersham Couuty, Georgia

Records; and

WHEREAS, a Third Amendment to the Declaration of Covenants and Restrictions, dated
August 22, 1994, was recorded in Deed Book 322, Page 471, Habersham County, Georgia

Records; and

Page 1of1
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WHEREAS, a I'ourth Amendment (o the Declaration of Covenants and Restrictions,
dated August 29, 1997, was recorded in Deed Book 384, Page 113, Habersham County, Georgiz

Records; and

WHEREAS, a Fifth Amendment to the Declaration of Covenants and Restrictions, was
dated September 25, 1998, recorded in Deed Book 414, Page 749, Habersham County, Georgia

Records; and

WHEREAS, a Sixth Amendment to the Declaration of Covenants and Restrictions, was
dated February 22, 2000, recorded in Deed Book 464, Page 798, Habersham County, Georgia

Records; and

WIIEREAS, a Seventh Amendment to the Neclaration of Covenants and Restrictions,
dated April 25, 2002, was exccuted and subsequently recorded in Deed Book 474, Page 227,

Habersham County, Georgia Records; and

WHEREAS, on April 30, 2002, an lighth Amendment to the Declaration of Covenanls
and Restriclions was executed, deleting and rescinding the Scventh Amendment in its entirety,
said Eighth Amendment being recorded in the Habersham County, Georgia Records; (See Civil
Action 02-CV-3108 and Order of May 17, 2002, filed in the Superior Coust of Habersham

County); and

WHEREAS, a Ninth Amendment o the Declaration of Covenants and Restrictions, dated
November 30, 2010, was recorded in Deed Book 944, Page 392, Habersham County, Georgia

Records; and
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WHERFAS, the property described in Exhibit “B” which is attached hereto and made &
part hereof: (the “Property™ is owned, heid and occupied subject to the Declaration which
establish a general plan and scheme {or the development and use of the Property as thc Orchard

Subdivision; and

WHERF.AS, the Declaration provides for the preservation and enhancement of property
values, amenitics and opportunities within the Property and promotes, protects and contributes to
the general health, welfare and property value of the Properly owners (the “Owners”) in the

Orchard; and

The Declaration contains delinitions of terms used therein including Section 1.9 of
Article 1 which defines the term “common pruperty” which is to be used and managed by the
Association [or the benefit and common use and enjoyment of all owners of lots in the Orchard;

and

WHEREAS, there is located in the Property golf club facilities which are specifically
excluded as part of the “common property” as delined in Article 1, Section 1.9 and not subject to
control of the Association even though the availability and operation of the galf club facilities

significantly effects the property values of every Owner’s lot in the Grchard; and

WHEREAS, the Developer and the Association believe it js in the best interest of the
Association as well as each Owner in the Orchard for the golf club facilities to become common
property and to thereby be subjeet to the control and management of the Association for the

common use, bencfit, and enjoyment of all Owners; and
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WHERLEAS, Secction 14.2.2 of Article 14 of the Declaration allows the Developer to
make reasonable modifications, changes or cancellations to any and all the provisions periaining

to the development of the Orchard contained in the Declaration.

NOW THEREFORE, for and in consideration of carrving out the purposes set forth
herein for the benefit of all of the owners of lots at the Orchard, (he undcrsigned Developer and

Association hereby lake the following action:

1. By deleting in its entirety Paragraph 1.9 of Article 1 of the Declaration and
substituting in its place the following: “1.9 *commen propeny’ shall mean and refer
to all portions of the property which are intended for the common use and enjoyment
of owners end which are conveyed to the Assaciation by deed or which are dedicated
to the Association on the recorded subdivision plats of the property and all real and
personal properly which may be acquired by the Association for the benefis and
privatc, commen use and enjoyment of all Owners, and shall include the golf club
facilities and all portions thereof.”

2. Notwithstanding any other provision, Covenant, Restriction or Article of the
Declaration, the authorily and powers of the Association under Article 4 of the
Declaration shall specifically include the authority and power, should the Assaciation
choose to do so, 1o acquire the real and personal property constituting the golf club
facilities as common property under the Declaration.

3. By adding to Paragraph 4.2 of Article 4 of the Declaration the following: “The
Assoctation’s authority and power (o acquire the golf club facilitics as common
property shall specifically include but not be limited to the mmharity 1o enter into such
contracts and agreements as the Association, in its sole discretion deems necessary or
convenient,

4, By adding to Peragraph 6.2 of Aricle 6 the following: “Notwithstanding any
provision to the contrary, the Association shall have the right 1o assess, charge and
collect from any owner of the golf elub facilitics other than the Association, the

reasonable and necessary costs of maintaining a guard house, as well as the
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ﬁ reasonable and necessary costs of maintaining all streets used by patrons of the owner
o of the golf club facilities.

5. Above Section 2 and Section 3 of this Amendment shall become effective npon

recording and Section 1 and Section 4 shall become effective once title to the

property described on Exhibil “C” vests in the Association.

IN WITNESS WHEREOQF, the undersigned hereby amend the Declaration as set forth

herein by setting their hands and affixing their svals on the day and year first written above.

Signed, sealed and delivered
In the ptesence of:

Unofficial Witm:ssl wttie,,

,.\'\4\6:-:“*[ -
N O

:’ S omewrs -

21' GEORGIA ;.o
Zpn MAYIS X0 :('):.

Signed, sealed andf %{‘h\; ‘{\t‘:‘

In the presenc-: of: " ¢O! .
;/ "'nml“ g
n Unofficial Witness x“.u‘é&"l-g ", alton S1rmans, CEO
¥ . é{(! I"’f‘:‘ (J (A »_,!

3 S PXempn - "; Dan Nee, bccreiary

2Z: GEOpey, =

st Wy ot Tk

SO A vOor
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CONSENT OF ASSOCIATION
The Orchard Property Qwner’s Association I, Inc., a Georgia not-for-profit corporation.
hereby joins in this Tenth Amendment to the Declaration for the pu:;poscs of agreeing to perform

its obligations as contained herein and consents and ratifies the adoption of the Tenth

Amendment.

The OPOAL 11, Inc. a Georgia
Not-for-profit Corporalion

BYW
afon Sirmans, CEQO

SSO)s o

Dan Nee, Secrctary
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Y NI - S rs i
INTHE SUPERIOR COURT OF DEKALR g 6ifamne i E (2L (111

STATE OF GEORGIA LN 1G = 2,

THE ORCHARD PROPERTY OWNERS . CLEPE ar SUPERICR rormy
ASS'N 2011, INC., and LOUIS BONADIES, JTTTNELRLNTY gy

Plainiifi,
¥, : Civil Aclion File

No. 11CV-1661.4

THE ORCHARD PROPERTY OWNERS
ASS'N,INC., et al,

Defandants,

ORDER AND FINAL JUDGMENT

PlaintifT's motion to enforcs settlemnent (filud August 10, 291 1] came on for hiearing on
October 13, 2011 wilk cowisel for the parties in attendance, Upoa review of the Pleadings and
other malters of reecid, and in censideration of the rgienent and suthority advanced at sych
hearing, the Coust finds ang adjudges as folows:

Thaz parties to this action, which arises out of disputes relating to & planned development
known as “The Crchard” Jocated in Habersham Counly, Georgia, enterad into 1 writlen
agreement ir inediation purporting to settlc olf Issues betwemn tlem on Apnl 14,2011, (Consept
Onder to Mediate end Stey, fited March 31,2011; Affidavit ©f Cynthia Briscoe Brown, CExhibit
2" thereta, filed August 10, 207 1.} Plaintiffs subsequently submitted to Defendants a propysed
“Consent Qrder and Fipal I udgment” purponiedly incoq:omting the terms of the niedialion

agreement, but Defendants refused 1o sign such eonsent order, drawing the insiant motion to

enforce.
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“Under Georgia law, an allomey of record has apparent autherity to cnier g ;i
agremnicnt on behalf of his client and the agreement is enforcenhic against the client by other
settling parties..." Stephens v Alag V. -onstrycti 0., 302 Ga. App. 280, 690 S.E.2q
225 (2010) (cutatior, omitted). “In considering the snforceability of un aieged settlament
agreement, howsver, 2 trial court is abviously limited to thoss terms upon which tha partics
themaselves have mutually agreed, Absent matual agreement, there is no enforceabie contract

belwes the parties. It i3 the duty of courts 10 const-ue and enforce COLtracts 2s made, 2nd not to

make ther for the parties.” Mealer v, Kennedy, 290 Ga App. 432, 659 5.E.2d 809 (2008)

{citation omatied).

At oral argument on Plaintiffs’ motion to enfarce, Defendants admitted that an April 14,
2011 they mediated and cntered fnle a wrilten agresment, a trug and correct copy of which is
atached Lo the Brown A ffidaviy, but deelined to sign the proposcd conscat final order submitted
to thera by Plaintiffs.! Defendants, kowever, have failed to adiculate any jegal reason wliy the
terms and condilions of the agreement they fragly and voluntarily entered into on April 14, 2017
siend not be enforced against them (e.g., duress, incapacity [0 coniract, imadeguacy of

consideratian, cic., etc.) See. ¢.z. Comprig Technologies. Inc. v. Techwerk Inc.,, 274 GaApp.

673. 618 §.E.2d 564 (2005).

¥ Whila not abundantly clear. it seems that subsequent to mediation one or more Dafendants had
“second thoughls” about kis autherlty to entar into such an agresment. Indamnificstion was enolher issue
ruisad sfier ine madiation concluded, but it Is kewise unclear wiether Defendants wore requssling the
Inclusion or exclusion of ingsmnification lanyuage in the final consent order. 1n their brief fiod on s Bve
of the hearing, Defendents contend that indemnificetion was never discussed at the April 4 mediakion
and object 1c the indusion of such language In Pamagrasn 14 of the proposed consent order. {Defencant’s
brigf in pppesition, 2. 4.} Plainliffs likewise agree {hat indemnilication was not an isave raised o

considered at the April 14, 207 7 mediation,
Page2al 8
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*(TTheosc scphisticuled busincssmen, with the advice of counsel, made un informed
decision 1o setiic their claims instead of pursuing the {inslant liti gation].
They may ot avoid the settlement ngreem=nt... merely bocause
{they enlered into it with roluctance, the contrast wos very
disadvaniageous to {ikem], the bargaining power of the patties
were niot equal or there wag some unfuimsss in the negotiations

preceding (e agrecmanl.” Frame, Booth, Wade & Campbell, 238
Ga.App. 423, 430 (2), 519 S.E.2d 237 (1959).

Compris Technoloeges, 274 Ga.App. at 682-683,

Accordinply, based upon the foregoing, Plaintiff*s motion to enforce sattlameant
agrecient (filed August 10, 2011 shall be, and herehy is GRANTED, and it is hereby
ORDERED AND ADJUDGED:

1.

The ORCHARD PROPERTY OWNERS ASSOCIATION, INC. (“OPOAL™), £ Grorgia
non-profit corporation, was formed on April 26, 2011, The OPOAT is and shall be the legal and
designated successor to that certain Georgia non-profit corporation by (he same name which was
immevocahly disselved by the Geergia Secretary of State in 2010, As such, the GPOAI assumes
al! the -tghts, duties, and responsibilities granted to the mandatory homevwners association of
The Qrehard by the Declarations, as amended, and the ByLaws of the oxigingl association.
Wihin ten (10) days of ihe date of eniry of this Grder, the parties shall submit a name change 10
the Georgia Secretary ef Siate, and the OPOAI's new name shiall be: '"The Orchard Property

Owners Association 11, Inc.” (hereafter "OPOAI IIM).
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2.

OPOAIIL shall have an initial board of directors made up of fve (5) members (“the
Board”). With the sxception of the Board members chosen pursuant (o subsoction (A) below,
cach Board membes shall be a property awner in The Crehard. Board members shall he chossn
as folows:

(A)  'Two Board members shali be chosen by Virgil Lovell;

(R)  Two Bowmd rnembers shall be elzeted by the property owners at the initial
meeting of OPOAT L Plairtiffs herein shall submil gp to twe (2}
rominces. Additional candidates may be nomineted from the foor at such
meeting, provided the nomination is supported by 2 written petition signed

| by ten per cent (10%) or more of the property owners entilied o vote, No
|
; Defendant herein shall have e right to vote at such imilial meeting,
i (C)  Within len (10) days after the OPOAI [I"s initizl meeting, the four (4)
i Board membiers shail meet and chioose a fth munber, who shall be initis:
| Chinir of the Board. The nominee for Chair shal! be submitied to the
parties herem for approval, who shall have {ive (5) days Gom the date of
,ﬂ submission Lo comnmunizate ohjsctions in writiag or the selection of Chair
shall ke deemead approved.
(D)  The following persors are nof eligible 10 be nomivated or to serve on the
iitial Board: Virgil Lovell, Carlos Lovell, Fred Lovell, Andy Hatcher,

Lot Bonadies, Dave Tharnas, Bob Parker, Doug Longerbone, end Bill
Gaik.
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{EY  The zhove process sha!! be completed no iater than March 1, 2012,

1
The initia] Board shall serve at lerm of twe (2) years. Any vacancies shall be filled as

provided jn paragraph 2 above.

4,
At the end of the initial two-year term the membershin shall hold an election for 2 second
fwo-yaar term as provided in paragraph 2 above. The inttial Board members shail be eligible to

serve a second term, Vacancies shall be filled as provided in paragraph 2 sbave.

5.
Al the eng of the Board's second two-year tern, the membership shall hold an eleclion
for 2 fhird two-vear termm,  This election shall be free, fair and open and shiell be held as provided
 the ByLaws. All partics hereto shall be eligible to run and vote il qualificd as provided in the

Bylaws, but r:o party hereto shall meinlzin any control or power over the election process.

¢.
Once constituied as set forth herein, the Board of the QPCAL II shall be the govemirg
body of e mandatory homeownsrs associstion of The Orchard. The Board shali have full
power and autharity lo bind the OPOATLL, fo dposit and extend funds, to collect assessmenls

and olhzr charges, to enact and ammend dylaws, rules and nolicies, and to take amy and all other
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actiens authorized by Georgia law. Al the fitst meeting o the Bozrd, the QPOAL I shall ratifi v

the actions ol the parties to this lawsuit and take as jts own the dulies and respensibilities set out

hetein.

7.

Allright, tifle, and interest i and to the lakes and the getchouse property shall be

trengferred of record to the OPOAL IT within Len [10) days after the Board is sclected.
8.

Any and ail finds held by or tnder the control of auy party for assessments, fees, or alher
chanyes paic by any person or enlity to any party named herein since December 1, 2010 shall be
trunsferred te a bank accourtt held by OPOQAI 1 within ten {10) days afler the Board is selacted.
Each party ransfarring any such funds shall aiso provide the Board with & full and zomplete
accouting of the fands and a list of payers, as wels as copies of invoicces, cancelled checks, or

rezeinls for all amounis expended Gom any such funds since the collection (ereof, in addition

the name(s) o ihe payes{s} of any such 2xpended Tunds.

2.
The OPOAT 1T shall hecome the Trusteg of the Trust Indentare for the water system
within ter {10) days after ihe Board is selected. Thz parties agree to cooperate in executing al!

docnments necessary to eflect such translor.
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10.
All liens for nonpayment of assessnieuts shall be assigned ta the OPOA] 1 within ten (10)

days after the Bourd is selecied, The OPOAIT U shail have full authority and discretian to Tesolve

said liens pursuant 1o t:e ByLaws end applicable Georgia law.

1%
Untid Aprl 13, 2014, Virgil Lovell shall relain veto pawer aver the actons of the Board
of'the OPQAL L], as provided in the Bylaws of the origiual association. On April 14, 2014,

Virgi[ Lowell's velo power shall cease and expire, and the Board shall therealier cperate as an

indapendent entity.

12.
On April 13, 2C15 there sha:l be 2 Turnover of the QPOAI Il as provided in the ByLaws

of the original asseciation, whether or not there are any remaizing lots owned by Viegil Lovell or

by any euily related to Vingl Lovell.

13.

The Develaper, as that term is defined in the Deciarations and the Bylaws of the criginal
association, is herely designated as: Granny Smith Propartiss, Ipc, Any rights seeorded 10 the
Developer whick de not conflict with the termss of this Order shall acerue to Granny Smith
Propesties, inc., provided, however, that Granny Smith Propertics, Inc. shall be subject w any

amendments, changes or revisions 10 the Declarations or ByLews duly adopted by the OPFOA! i1
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14.
Each parly 10 the abave-siylul case is hereby resirained and enjoined from any action
which interfercs with or frustrates (he inplemtentation of the texms of this Order. The parties

saa'l bear therr own costs in bringiog and defending this setion.

S0 ORDERED this the _ﬁdﬁy of Cowber, 2071,
\ -

JUDGE GXIL C. FLAKE
DEKALB SUPERIOR COURT, Division TV
STONE MOUNTAIN TUDICIAL CIRCUIT

. Michard ' Dvine, cocosel Gor Pamt s
Zames B Coy, Walier € Allomd, crunge! for Defendan's

Paye 8ol 8
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EXHIBIT “B3" TO TUNTH AMENDMENT 1O DECLARATION OF
COVERANTS, E1°C. FOR THE ORCHARD SUBDIVISION

PROFERTY DESCRIPTION

Approximalely 1220 acrcs, more purticwlarly deseribed and being as follows:

ALL THAT TRACT or pauvel of kuwl lyirg and being in Land Lots 94, 95, 116 :and 117 ol the
13" Land District of Habersham County, Georgia, containing 734.1 acres, mwore or less, as shown
on a pial of survey inade for “The Orclrard” by Hubert Lovcli, R.8., under date of July 22, 1988,
reviserl under dawe of Ouaeber 31, 1988, a copy of which plat being of revonl in the oflice ol ihe
Clerk of the Supcrior Counl of Habershan County, Georga, in Plal Baok 26, Piyge 111, 1o which
said platand the record thereof reference is hereby made for 2 more complele description.

TOGETHER WI'TH:

ALL THAT TRACT or parcel of land Iying and beang in Laned Lots 122 and 123 of the 13* Land
District of Maberslum County, Georgia, being luts 178 of Plase V11, of the Oreheud Sulxdivision,
as per plat of record, recorded m Plar Book 36, Page 208, of the Habersluun Coumy, Georgia
deed reconds, said plaf being incorporated hevein aned made a pant horeof by reference.

TOCGETHER WI'TH:

ALL THAT TRACT or parcel ol Iand bving amd being in Land Lots 115 and 116 of the 13th land -
distriet, Haberslsm County, Georgin, being lots 1, 3, 6, 7, 8, 9 and 10 of Phase X (10) of the
COrchard Solalivision, as per plat of reeord recorded m Plu Book 42, Page 5 of the Habersliam
County, Georgia deed reeowds, (SAID TRACT REFERRED TO HERKIN AS “PARCEL

QNI

TOGETHER WITH:

ALL THAT TRACT or parcel of land lying and being in Land Lots 116 and 123 of the 13t lad
district, Habarsham Counly, Georgia, and being lois 6, 7, 8, 9, 10, 11, 12, 14, 15 and 16 of Phase
XL AW ol the Orcluard Subdivision, as per plat ol record recorded in Plat Book 438, Page 157 of
ihe Habersham County, Georgia deed records, (SAID TRACT REFERRED 10O HEREIN AS
“PARCEL TWQ™);
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TOGETHER WITH:

ALLTHAT TRACT or parcel of land lying wied Detng i Land Lots 136 aned [29 of the Tt bowd
disuret, Habersham County, Geovga, and being Lats 1, 2, 5, 8, 9, 10, H, 12 and 13 of Phuse XII
{12} of the Orchard Subdivision, as per plit. of record recorded a Plal Book 42, P 215 of the
Habersham County, Georgia deed recortds (SAID TRACT REFERRED T¢) HERFKIN AS
“PARCEL THREE™;

TOGETHER WITH

ALL THAT TRACT or parcel of lunl lyiog and Leing in Land Lot 115 of the [3ih kand cliseeiet,
Haliersham County, Georgia, and being Jots 1- 82 of Plusc VE (6 of the Orchand Subdivision, as
per ph of record, recorded in Plai Book 42, Page 216 of the Habersham County, Goorgia, deed
records, sadd plaL being incorporaied Derein and made a parnt bhereol by reference (SAID TRACT
REFERRED 10 HEREIN AS “PARCEL FOUR™,

TOGETHER WITH:

ALL THAT TRACT or parcel of kuwl Iying and being in Lad Lots 115, 116, [17, 122, 128 and
124 of the 13l land district, Hubershorn County, Georgia, and being et one ol e map
prepared for the Orchard Subtlivision by Lovell, Duvall, Miller aned Associales. Inc., dated July 23,
L1997, as per pla ol recond, recorded in plat book 42, page 217 of the abersham County,
Geargia, deed record LESS AND FXCEPT the wracts relerred to Lhereinabove as Pacels Qne,
Two, "Three and Lour, said tmel or parcel conlaining, alicr reduction of the “less and Except
Parcels,” 98.09 acres, morce or less, front the 180.13 acres shown on the July 25, 1997 plat, said
plal being incorporated herein and made a part bereol by reference for a more eomplete

deseription of the preperty
TOGETHER WTTLL

ALL THAT TRACT or parcel of land lying sund being in Land Lots 95 ;nd 96 of the 131k fand
diswict, Habershan County, Geonga, and Being Tract ¥owr of the snag prepared lor the Orchiund
Suldivision by Lovell. Duwall, Miller and Associates, Inc., dated July 23, 1997, as per phat of
recort veconled iu plal book 42, page 217 of the Haberstiun Coualy Georgia decd reconls, siid
plal being incorperaled herein and mwade a part hereol by relerence for 2 more complere
deseription, said (mct or parcel containing 77.96 acres, more or loss.
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TOGETHER WITTL

ALL THAT TRACT or parce! ol kud Iving and being in Land Lots 115, 116, 123 ad 19 of the
[ b dismict of Habersham County, Geonga, being designated as phase A of “The Orchard
Subdivision, as shown o a plat o survey of Phase 8A by Davidson Land Surveyiiyg, dated March
5, 1999, aned recorded in Plat Book 46, Pages 219 - 222, ITaberstam Couny, Georgiz reconls,
which plal of survey is incorporated herein by reference for a more complete deseriion;

TOGETHER WITH:

ALL THAT TRACY or parcel of land lying and being in Land Lots 95, 96, 114, 115, 116, 117,
122, 128, and 124 of the i3th district of Habersham County, Georgia, consisting of 3¢ developed
Tots Jocated within Pliase XITT of The Orchard Subxdivision, and more puticdady deseribed s
lollows:

AllolTaots 1,2, 3,4,5,6,7, %, 13, 14, 15,16, 17, 20, 22, 23, 24, 25, 28, 27, 29, 30, 31, 32, 33, 34,
35, 8B, 39, and 40 of Fhase XIII, according (o a survey cutitleel “The Orcluwd-Phase XIT7,
prepared by Davidson Land Surveying, Inc., Georgia Regisiered Tand Surveyors, dated Noveher
25, 2002, recorded @ Plat Book 53, Pages 117-119, Habersham Counly Records, which survey is
incorporated hevelnn by relerenee for a more full and complete deseription of said property;

TOGETHER WTTTH:

ALL FHAT TRACT or parcel of hud lying ind being in Land Lot 96 of the 18th Lund Disirct of
Haboersham Countly, Geongia and being mwore particolarly deseribed s Tt 25, Phase 15 ol The
Orchared Subdivision, as depided on the plad of survey dated Scplember 13, 2004, wid prepared
by Ydwin (. Davidson, Georgia Registered Land Surveyor No. 2586, Saidd plat is ol recard i Pla
Book 56, Pages 157-460, in he Olfice of the Clerk of the Haberslemn Supcrior Cowrt. Relerence
15 had and made to said plat and e record thereol for a fall and courplric deseription of Lot 25,
Phase 13, as depicled diercon,

All of the above<deseribed property having been suljected 10 the Dechimtion of Covelsnts and
Restrictions for The Orchard, daled November 21, 1988 and the Third, Founh, Filth, Sixth suxd
Tenth Amcndments o the Declarmion of Covenunts and Restrictions, which Doclasion ad
Amcndienis have been recortded in the ollice of Uie Clerk of the Superior Court of Habersham

County, Geongia

[END OF EXHIBT “B"]
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PEASE 14

All that tract of land according to a survey entitled “The
Orchard-Phase 14," by Davidson Land Surveying, Inc., G.R.L.S.,
dated July 28, 2004, recorded in Plat Book 56, pages 134-138 of
the Eabersham County, Georgia Plat Records. Said plat is
incorporated herein by reference and made a part of thisg
description,

PHASE 17

All that tract of land according tc a BsBurvey entitled “The
Orchard-Phase 17," by Davidson Land Surveying, Inc., G.R.L.S.,
dated July 25, 2004, recorded imn Plat Book 54, pages 159 of the
Habersham County, Georgia Plat Records. Said plat is incorpcrated
herein by reference and made a part ¢f this description.
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%K P%(\;QRE%RAQD
HABERSHRIEFTHAFONS JR
DEED FOR PUBLIC USE

Il STATE OF GEORGIA,
COUNTY OF HABERSHAM.

i THIS CONVEYANCE made and executed the 5" day of October, in the year of 1999, between
VIRGIL E. LOVELL, Grantor, and Party of the First Part and HABERSHAM COUNTY, Grantee, and
Party of the Second Part.

WITNESSETH:

THAT THE SAID PARTY of the First Part, for and in consideration of the benefit to the citizens
ﬂ of Habersham County by the construction and installation of a water tank and in consideration of the sum of
ONE AND NO/100 ($1.00) DOLLAR, in hand paid, the receipt and sufficiency of which is hereby
acknowledged, the Party of the First Part hereby grants, bargains, sells and conveys to Party of the Second
‘ Part and its successor in office or successor governing authority or board the following described property:

ALL THAT TRACT or parcel of land lying and being in Land Lots 122 and 123 of the 13"
Land District of Habersham County, Georgia, and being Lot 20, Phase IX (9) of The Orchard
Subdivision as per plat of record, recorded in Plat Book 38, Page 17, of the Habersham
County, Georgia, deed records, said plat being incorporated hercin and made a part hereof
by reference.

The above described property is conveyed subject to Declaration of Covenants and
Restrictions for “The Orchard” dated November 21, 1988, recorded in the office of the Clerk I
of Superior Court of Habersham County, Georgia Deed Records in Deed Book 240, Pages 419,
etseq.; as amended by an instrument dated March 13, 1989, recorded in Deed Book 244, Page
25; and as further amended by an instrument dated April 5, 1989, recorded in Deed Book 244, i
Page 396, et seq., and as further amended by an instrument dated August 22, 1994, and
recorded in Deed Book 322, Page 491, et seq., in aforesaid records.

TO HAVE AND HOLD said bargained premises, together withall and singular the rights, members,
I and appurtenances thereof, to the same being, belonging, or in anywise appertaining, to the only proper use,
benefit and behoof of it, the said Party of the Second Part, its successors and assigns, forever, in fee simple. i

I AND THE SAID Party of the First Part, for his executors, and administrators, will warrant and
forever defend the right and title of the above described property unto the said Party of the Second Part, its l
successors and assigns, against the claims of all persons whomsoever.

BE IT NOTICED, delivery and acceptance of this deed shall not be complete until such time
as the deed is accepted by a majority vote of the Board of Commissioners of Habersham County in a |
regularly scheduled or specially called meeting of the Board.

i DELIVERY OF THIS DEED was accepted by a majority vote of the Board of Commissioners
of Habersham County on the day of

H IN WITNESS WHEREOF, Party of the First Part has hergunt et hlS hand and affixed his seal,

the day . ./an"jflm ab?wz}tten
)y Aﬁ@m% SEAL)

‘ Wltnes / Print Name: W 1}g1l E. LoveIl
Z{ lt@([( 2 // (Y4, / /

Nota Pubhé
H /  (SEAL)
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/X’% Office of County Commissionets

e i, ! 130 Jacob’s Way, Suite 301, Clarkesville, GA 30523
HABERSHAM COUNTY 706-839-0200 Fax: 706-839-0209
GEORGIA  Est. 1818 : www.habershamga.com
April 20, 2023

Mt. Thomas Wigley, CEO

The Orchard Property Owners Association I, Inc.
229 Pippin Circle
Clackesville, GA 30523 _

Dear Mt. Wigley:

As you and The Orchard Property Owners Association II, Inc. (The Orchatd) are aware,
Habetsham County (HC) is the owner of Lot 20, Phase 9 of The Orchard subdivision by virtue of
that certain Habersham County Deed for Public Use conveyed to Habersham County by Virgil E.
Lovell on October 5, 1999, recorded in Deed Book 489, Page 910, Habersham County records. The
deed expressly conveyed Lot 20 subject to the Declaration of Covenants and Restrictions for the
Otchard subdivision dated November 21, 1988, as amended. The covenants restrict the use of all
lots within the subdivision to residential uses. However, a water tower was constructed on the lot
many years ago, presumably shortly after HC received the deed. The water tower is owned by the
City of Demorest. Essentially, this creates a ground lease from HC to the City for public use.

HC has determined to proceed in erecting a public communications tower for use in its
emergency response system. There were two issues considered by HC before deciding to proceed with
the erection of the communications tower on this site. Before discussing the legal issues, it should be
noted that HC has sought to shorten the tower below 200 feet in height so as to remove the
requirement for a flashing light on top. In response the technical group advising the County has
approved a shorter tower of 190 feet in height which does not compromise the effectiveness and
teasibility of the tower at this site. Also, multiple alternate sites have been considered with none
offering the coverage or feasibility of this site. Thus, the County intends to proceed with construction
of the communications tower on its property.

As mentioned above, there are two ptimary issues: (1) whether the exercise of eminent
domain can be used to free the lot from the restrictive covenants and (2)whether the County has the
tight to use the lot for public purposes without the exercise of eminent domain given the fact that the
County owns the lot and has used the lot for public purposes for approximately 20 years or longer.

The Georgia Constitution grants the County a right to condemn ptopetty for "any public
purpose”. See Ga. Const. Art. IX, Sec. II, Par. V. In the genetal provisions applicable to the exetcise
of the power of eminent domain, the term “interest” is defined as any title or nontitle interest other
than fee simple title. O.C.G.A. § 22-1-1(6). Thus, Habersham County has the statutory authority to
exercise the power of eminent domain as to any interest in propetrty intended for public use and this
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definition would give the County the authority to condemn any interest in the property, such as
easements. This broad definition would also apply to any interests created by restrictive
covenants. Notwithstanding the County’s authority to condemn, there is an underlying issue as to
whether restrictive covenants are construed as property rights. In that regard, Georgia law provides
that restrictive covenants do not create property rights in favor of surrounding property owners which
would give the surrounding property owners the right to enjoin the government’s right to use the lot
tor public purposes. This particular issue was addressed by the Supreme Court of Georgia in Aznderson
v. Lynch, 188 Ga. 154, 3 S.E.2d 85 (1939). In Anderson, a lot owner in a subdivision sought to sell his
lot to Fulton County for use as a public road. Other lot owners within the subdivision filed an action
to enjoin the transaction claiming that the restrictive covenants for the subdivision prevented this
use. The trial court dismissed the lawsuit and the lot owners appealed. The Supreme Court upheld
the dismissal of the lawsuit as the Court determined that the covenants did not convey propetty tights
to the surrounding lot owners. Futthert, the Georgia Supreme Coutt further reasoned that if restrictive
covenants were construed to burden the free right of the county to acquire and use the property for
the purpose of establishing a new public road, such a construction would be contrary policy and
void. The Court ruled that the restrictions should be construed as “not intended to apply so as
to ptevent the county authorities from acquiring and using any of the lots for the purpose of
a public road, or to prevent anyone from selling or dedicating his lot for that purpose.”

Notwithstanding the fact that HC has the legal right to use eminent domain to condemn any
mnterest in this parcel which would prevent the construction of the communication tower, it is obvious
that HC has the right to construct the tower without condemnation. This patcel is uniquely situated
in that (a) HC owns the lot in question; (b) the warranty deed in favor of HC was for public use and
(c) HC has used the lot for public purposes for more than 20 years. Under Anderson, the sutrounding
property ownets have no right to enjoin the construction of the tower since they have no propetty
rights in the property. Consequently, HC will proceed to consttuct the necessary towet on patcel 20
for the public health, safety and welfare of the citizens of Habersham County. Out hope is that the
residents of The Orchard also recognize the necessity of the tower and how it affects the health, safety
and welfare of ALL citizens of Habersham County.

Sincerel

Ty Aki
Chairman _
- Habersham County Board of Commissioners
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IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

THE ORCHARD PROPERTY
OWNERS ASSOCIATION II, INC.

Plaintiff, CIVIL ACTION NO.:
V.
HABERSHAM COUNTY, GEORGIA

Defendant.

VERIFICATION
Personally appeared before the undersigned attesting officer Kimberly Dimick, who, after
being first duly sworn, states under oath that she is the President of The Orchard Property Owners
Association II, Inc. (the “Association”), and, as such, she is authorized by the Association to make
this Verification on behalf of the Association, and that the facts set forth in the Association's Verified

Complaint for Permanent Injunctive Relief are true and correct to the best of her knowledge and

Y = = 3 X
SA D

Kimberly Dimick, President
The Orchard Property Owners Association II, Inc.

belief,

Sworn and subscribed
before me this day

My Comnrission Expires:

=15=



