
IN THE SUPERIOR COURT OF FULTON COUNTY 

STATE OF GEORGIA 

 

THE ORCHARD PROPERTY 

OWNERS ASSOCIATION II, INC. 

 

  Plaintiff, 

 

v. 

 

HABERSHAM COUNTY, GEORGIA 

 

            Defendant. 

 

 

 

 

CIVIL ACTION NO.:  

 

 

 

VERIFIED COMPLAINT FOR PERMANENT INJUNCTIVE RELIEF  

 

 COMES NOW, The Orchard Property Owners Association II, Inc. (the “Association”), by 

and through its undersigned counsel, and files this Verified Complaint for Permanent Injunctive 

Relief (the “Complaint”) against Defendant Habersham County, Georgia (the “Defendant”) 

respectfully showing this Court as follows: 

PARTIES, JURISDICTION AND VENUE 

1. 

Defendant is a political subdivision of the State of Georgia. 

2. 

Defendant may be served with the Summons and Complaint through a majority of its 

County Commissioners pursuant to O.C.G.A. § 36-1-5. 

3. 

Defendant is subject to the jurisdiction of this Court and venue is proper herein pursuant to 

O.C.G.A. § 50-21-1. 

 

 

Fulton County Superior Court
   ***EFILED***LW

Date: 7/3/2023 4:27 PM
Che Alexander, Clerk
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4. 

 The Association is a Georgia non-profit corporation created pursuant to the laws of the 

State of Georgia and the Declaration of Covenants and Restrictions for The Orchard, which is 

recorded in Deed Book 240, Page 419, et seq. of the Habersham County, Georgia records, as 

amended and supplemented (the “Declaration”). 

5. 

By filing this action, the Association submits itself to the jurisdiction and venue of this 

Court. 

FACTS 

6. 

This is an action for permanent injunctive relief for the Defendant’s violation of the 

Declaration and the Habersham County Code of Ordinances. 

7. 

A true and accurate copy of the Declaration and all amendments and supplements thereto 

is attached hereto as Exhibit “A” and is incorporated herein by this reference. 

8. 

The Orchard Subdivision is a residential subdivision development in Habersham County, 

Georgia. 

9. 

The Association is the property owners association for The Orchard Subdivision. 
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10. 

 Defendant is the purported owner of the real property commonly known as Lot 20, Phase 

IX of The Orchard Subdivision (the “Subject Property”), being more particularly described as 

follows: 

 

11. 

The Subject Property is located within The Orchard Subdivision. 

12. 

A true and accurate copy of the Deed for Public Use recorded at Deed Book 489, Page 910 

of the Habersham County, Georgia records evidencing the Defendant’s purported ownership 

interest in the Subject Property is attached hereto as Exhibit “B” and is incorporated herein by 

this reference.  

13. 

 Defendant is an “Owner” as such term is defined in the Declaration. 

14. 

 The Subject Property is a “Lot” as such term is defined in the Declaration. 

15. 

 The Subject Property is subject to all the terms, conditions, requirements and restrictions 

in the Declaration. 

16. 

 The Defendant is subject to all the terms, conditions and requirements of the Declaration. 
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17. 

 Defendant admits that the Subject Property is subject to the Declaration. 

18. 

 The Deed for Public Use attached hereto as Exhibit “B” expressly states that the Subject 

Property is subject to the Declaration. 

19. 

 Specifically, the Deed for Public Use attached hereto as Exhibit “B” states, in relevant 

portion, as follows: 

 

20. 

 A true and accurate copy of the letter from Ty Akins, Chairman, Habersham County 

Board of Commissioners, to Mr. Thomas Wigley dated April 20, 2023, that the Association 

received from Defendant regarding the Subject Property is attached hereto as Exhibit “C” and 

incorporated herein by this reference. 

21. 

 Article 8, Section 8.1.1 of the Declaration, as amended, restricts the use of all Lots in The 

Orchard Subdivision to single family, private, residential Dwellings and for no other purpose. 

22. 

 Specifically, Article 8, Section 8.1.1 of the Declaration, as amended, states as follows: 
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23. 

 Article 8, Section 8.1.10 of the Declaration, as amended, prohibits the erection of radio, 

television or other electronic antennae, aerial or satellite receiving dish, or other reception or 

transmission devices on Lots in The Orchard Subdivision, including the Subject Property. 

24. 

 Specifically, Article 8, Section 8.1.10 of the Declaration states as follows: 

 

25. 

 Pursuant to Article 9, Section 9.2 of the Declaration, no Improvement shall be constructed 

or erected on any Lot in The Orchard Subdivision, including the Subject Property, without the 

express written approval of the Architectural Review Board of the Association (the “A.R.B.”). 
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26. 

 Specifically, Article 9, Section 9.2 of the Declaration, as amended, states as follows: 

 

27. 

 Pursuant to Article I, Section 1.16 of the Declaration, the term “Improvements” means and 

refers to all structures of any find for purposes of the Declaration. Article I, Section 1.16 of the 

Declaration. 

28. 

 Specifically, Article I, Section 1.16 of the Declaration defines the term “Improvements” as 

follows: 
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29. 

 A public communication tower is a structure. 

30. 

 A public communication tower is considered an “Improvement” pursuant to Article I, 

Section 1.16 of the Declaration. 

31. 

 Article 8, Section 8.1.32 of the Declaration expressly prohibits the installation or use of 

machinery or equipment on Lots in The Orchard Subdivision, including the Subject Property, 

unless consented by the A.R.B. 

32. 

 Specifically, Article 8, Section 8.1.32 of the Declaration states as follows: 

 

 
 

33. 

 Article 8, Section 8.1.37 of the Declaration prohibits removal of any tree having a 

diameter of 6 inches or more, measured from a point 4 feet above the ground, from Lots in The 

Orchards, including the Subject Property, without the prior written approval of the A.R.B. 

34. 

 Specifically, Article 8, Section 8.1.37 of the Declaration states as follows: 
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35. 

 Pursuant to Article 14, Section 14.5 of the Declaration, as amended, each Owner of a Lot 

in the Orchard Subdivision is required to comply strictly with the Declaration. 

36. 

 The Association has the express contractual right to enforce the Declaration. 

37. 

 Pursuant to Article 14, Section 14.5 of the Declaration, as amended, in the event of a 

violation or breach, or threatened violation or breach, of the Declaration, the Association shall 

have the right to proceed at law or in equity to compel compliance therewith or to prevent a 

threatened violation or breach thereof. 

38. 

 Specifically, Article 14, Section 14.5 of the Declaration, as amended, states as follows: 
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39. 

 Defendant is erecting a public communication tower on the Subject Property in violation 

of the Declaration. 

40. 

 The A.R.B. has not approved any plans and specifications for the erection of a public 

communication tower on the Subject Property. 

41. 

 The A.R.B. has not approved the installation or use of equipment or machinery on the 

Subject Property. 
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42. 

 The erection of the public communication tower on the Subject Property violates the 

residential use restrictions in Article 8, Section 8.1.1 of the Declaration, as amended. 

43. 

 The erection of the public communication tower on the Subject Property violates the 

prohibition against erecting antennae, dishes and other reception and transmission devices in 

Article 8, Section 8.1.10 of the Declaration, as amended. 

44. 

 The erection of the public communication tower on the Subject Property, the cutting of 

trees, clearing of land and other site work violates the restrictions against installation and use of 

equipment and machinery without A.R.B. approval in Article 8, Section 8.1.32 of the Declaration. 

45. 

 Defendant has cut trees from the Subject Property without approval from the A.R.B. in 

violation of the Declaration.   

46. 

 Defendant has cut trees with a diameter of 6 inches or more, measured from a point 4 feet 

above the ground, on the Subject Property without approval from the A.R.B. in violation of the 

Declaration. 

47. 

 Defendant has cut a new road on the Subject Property without approval from the A.R.B. in 

violation of the Declaration.   
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48. 

 A true and accurate photograph of the Subject Property which depicts the tree removal and 

new road on the Subject Property is attached hereto as Exhibit “D” and incorporated herein by 

this reference.   

49. 

 There is no existing county fire, sheriff or other public service facilities owned and operated 

by Defendant on the Subject Property. 

50. 

 The public communication tower does not fall within any of the non-commercial 

exceptions in Chapter 68, Article XVI, Sec. 68-1603 of the Habersham County Code of 

Ordinances. 

51. 

 The public communication tower will be located within a traditional subdivision and not 

on the fringe in violation of Chapter 68, Article XVI, Sec. 68-1606(b)(3) of the Habersham County 

Code of Ordinances. 

52. 

 The public communication tower will be located within one eighth mile from a dwelling 

in violation of Chapter 68, Article XVI, Sec. 68-1606(b)(3) of the Habersham County Code of 

Ordinances. 

53. 

 There is no proof of technical need for the public communication tower to be located on 

the Subject Property pursuant to Chapter 68, Article XVI, Sec. 68-1606(c) of the Habersham 

County Code of Ordinances. 



-12- 

 

54.  

 There are alternative sites for the public communication tower in Habersham County. 

COUNT ONE – INJUNCTIVE RELIEF 

55. 

The Association hereby incorporates Paragraphs 1-54 as if each such Paragraph was fully 

restated herein.   

56. 

Defendant has violated the Declaration by operating machinery and equipment on the 

Subject Property without approval from the A.R.B., cutting trees on the Subject Property without 

approval from the A.R.B., cutting a new road on the Subject Property without approval from the 

A.R.B., and proceeding with the erection of the public communication tower without approval 

from the A.R.B. 

57. 

As stated in the letter attached as Exhibit “C”, the County intends to proceed with the 

construction of the public communication tower notwithstanding the restrictions and requirements 

in the Declaration. 

58. 

As a result of the Defendant’s violation of the Declaration, the Association stands to suffer 

harm and damages for which there is no adequate remedy at law. 

59. 

The Association seeks an Order from this Court restraining Defendant from all of the 

following: 
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(a) Operating machinery and equipment on the Subject Property without approval from the 

A.R.B.; and 

(b) Cutting trees on the Subject Property without approval from the A.R.B.; and 

(c) Clearing the Subject Property without approval from the A.R.B.; and 

(d) Erecting a public communications tower on the Subject Property; and, 

(e) Violating the Declaration. 

COUNT TWO – ATTORNEY'S FEES 

60. 

The Association hereby incorporates Paragraphs 1-59 as if each said Paragraph was fully 

restated herein. 

61. 

Defendant’s deliberate and willful violation of the terms, conditions and restrictions of the 

Declaration, despite reasonable demand made upon it, constitutes bad faith and stubbornly litigious 

behavior as defined by O.C.G.A. § 13-6-11.  

62. 

Defendant’s conduct has caused the Association unnecessary trouble and expense, entitling 

the Association to its attorney’s fees and costs incurred in asserting this claim. 

WHEREFORE, the Association prays for the following cumulative relief: 

a) For a permanent injunction restraining Defendant from erecting a public 

communication tower on the Subject Property; and 

 

b) For a permanent injunction restraining Defendant from operating machinery and 

equipment on the Subject Property without approval from the A.R.B.; and 

 

c) For a permanent injunction restraining Defendant from cutting trees on the Subject 

Property without approval from the A.R.B.; and 
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d) For a permanent injunction restraining Defendant from clearing the Subject Property 

without approval from the A.R.B.; and 

 

e) For a permanent injunction restraining Defendant from violating the residential use 

restriction in Article 8, Section 8.1.1 of the Declaration, as amended; and 

 

f) For a permanent injunction restraining Defendant from violating the antenna, dish and 

other reception and transmission device restrictions in Article 8, Section 8.1.10 of the 

Declaration, as amended; and 

 

g) For a permanent injunction restraining Defendant from violating the architectural 

restrictions in Article 9, Section 9.2 of the Declaration; and 

 

h) For a permanent injunction restraining Defendant from violating the machinery and 

equipment restrictions in Article 8, Section 8.1.32 of the Declaration; and 

 

i) For a permanent injunction restraining Defendant from violating the tree removal 

restrictions in Article 8, Section 8.1.37 of the Declaration; and 

 

j) For a permanent injunction restraining Defendant from violating the wireless 

telecommunications tower and facility restrictions in Chapter 68, Article XVI, Sec. 68-

1606(b)(3) of the Habersham County Code of Ordinances; and 

 

k) For an Order awarding the Association a judgment against Defendant for its attorney’s 
fees and expenses of litigation in connection with this matter pursuant to O.C.G.A. § 

13-6-11; and 

 

l) For such other relief as this Court may deem just and proper. 

 

 

This 30th day of June, 2023. 

 

      NOWACKHOWARD, LLC 

 

      /s/ William H. Gourley III 

      William H. Gourley III 

State Bar No. 615023 

Attorneys for Plaintiff 
One Alliance Center, Suite 1650 

3500 Lenox Road, NE 

Atlanta, Georgia 30326 

(770) 863-8907 

bill@nowackhoward.com 

 

 

 

mailto:bill@nowackhoward.com
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DECLARATION OF COVENANTS AND RESTRICTIONS f-
FOB. '.

'1'" 030m

THIS DECLARATION OF COVENAN'l'S AND RESTRICTIONS, made and

215: day of Hoveu'oer , 1983, by THE ORCHARD LIMITED
executed this

("Developer"), joined by THE ORCHARD
PARTNERSHIP, a Georgia limited partnership,

9. Georgia not-for-profit corporatiorl, and by 43
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PROPERTY OWNERS ASSOCIATION, iNC.,

FRED LOVELL, a rIIident of llabershern County, Georgia;

WITNESSBTH:
WHEREAS, Fred Lovell is the owner of that real property located in

l-labemltam County, Georgia, and legally described in Exhibit "A". attached hereto and

made a part hereof (the "Property"); and

WHEREAS. it is the inntent of Developer to acquire the Property from Fred

and uniform scheme of development and
Lovell and to establish a general plan

improvement of the Property, as hereinafter defined;
and

WHEREAS. Developer wishes to provide for the preservation and enhancement

amenities and opportunities within the Property, in order to contribute \
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of property values,

to the personal and general health, safety and welfare of the property owners and

residents therein, and to maintain the Property and improvements thereon. and to this end

wishes to subject the Property to the covenants, restrictions, easements, raervatiom, -

liens and other provisions hereinafter set forth.assessments, charges,

Developer hereby declare; that the Property is and shall
NOW, THEREFORE.

be owned, held, transferred, sold, conveyed and oectlpied subject to the covenants,

restrictions, easements, reserVations, assessments, charges, liens and other provision

hereinafter set forth in this Declaration of Covenallts and Restrictions.
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ARTICLE 1

DEMONS
The following terms, as used in this Declaration. shall have the following

meanings:

1.1 "Architectural Review Board" or l'A.R.B." shall mean and refer to that

permanent committee of the Association, created for the purpose of establishing and

enforcing criteria for the contraction of Improvements within the Property.

1.2 "Article: of Incorporation" shall mean and refer to the Articles of

Incorporation of the Association as they may exist from time to time.

1.3 "Assessment" shall mean and reter to those charges made by the

Association from time to time. egsirwt each Lot within the Property for the purposes, and

subject to the terms, set forth herein.

1.4 "Association" shall mean and refer to THE ORCHARD PROPERTY

OWNERS ASSOClA'i'ION, INC., 9. Georgia not-for�profit corporation, its successors and

assigns.

1.5 "Board' or "Board of Directors" shell mean and refer to the board 01'

directors of the Association.

1-6 "By-Laws" shall mean and refer to the by-lews of the Association as they

may exist from time to time.

1.? "Club Documents" shall mean and refer to those documents which create

the Golf Club, ambush the rights and obligations of membership and regulate the

operetion of the Golf Club, including without limitation the Club Plan. the Subscription

Agreement and the Rules and Regulations.

1.8 "Common Mes" shall mean and refer to all expenses incurred by the

Association in connection with its ownership, maintenance and other obligation set forth

herein.

iTKa} Ernest H. Nations. Jr.. Clerk
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1.0 "Common Prefix: shall moon and refer to all portions of the Property

which are intended for the common use and enjoyment of the Owners and which are

conveyed to the Association by deed or which are dedicated to the Association on the
IV

recorded subdivision plats of the Property and all real Imd personal property which may beI}
acquired by the Association for the benefit and private, common use and enjoymerit of all

Owners, but shall not include the Golf Club Facilities, or any portion thereof.

1.10 "Countfl shall mean and refer to Hebershnm County, Georgia.

1.11 "Declaration" shall mean and refer to this instrument, and all exhibits

,. hereto, as the same may be amended from time to time.

: n. 1.12 "Develofl shall mean and refer to The Orchard Limited Partnership, a

Georgia limited partnership. and its successors arid asm'gns.

1.13 "Dwelling: shall mean and refer to a single family dwelling, but

specifically excluding the Villas.

1.14 "Golf Club" stall mean and refer to The Orchard Club, Inc., a Georgia

not-for-profit corporation. its successors and assigns, and such other entities or persons

that may now or hereinafter own or acquire the Golf Club Facilities within The Ordlard.

1.15 "Golf Club Facilities" shall mean and refer to the cightcm (18) hole

championship golf course owned by the Golf Club and such other properties. improvements

and related amenities owned by the Golf Club in connection therewith, and such othei' ,
properties and improvements as mummy or hereinafter be constructed, acquired or

designated as "Golf Club Facilities" by the Golf Club.

1.16 "Improvements" shall mean and refer to all structures of any kind,

including. without limitation, any building, well, fence, sign, paving. grading, swimming

pool, jacuzzi, spa, patio, tennis court or screen enclosure or screening of any type. sewer.

drain, disposal system. driveway, sidewalk, decorative building. planting, landscaping,

landscape device or object or any and all types of structures or improvements, whether or

-3-

5:3 Hka) Ernest ii. Nations. .ir., Clerk
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not the purpose thereof is purely decorative or otherwise, and any and all additions,
alterations, modification, or changes thereto or thereof.

1.18 "Institutional mortgagee" shall mean and refer to any bank, bank holding

company, trust company or subsidiary thereof. savings and loan association, Federal

National Mortgage Association. insurance commny, union pension fund, mortgage

company approved by Developer, an agency of the United states Government, or

Developer, which holds a first priority deed to secure debt of public record on any Lot,
and the holder of any deed to secure debt of public record given or assumed by Developer,

whether a first priority deed to secure debt or otherwise, and their successors.

1.19 shall mean and refer to any tract of land located within the

Property which is intended for use as a site for a Dwelling, excluding the Villas, and,

except as provided in paragraph 6.12 of this Declaration, shall not include the Golf Club

Facilities, or any portion thereof.

1.20 "M ember" shall mean and refer to a member of the Association.

1.21 "Owner" or "Lot Owner" shall mean and refer to the record owner,

whether one or more persons or entitiu, of the fee simple title to any hot. excluding,

however, any mortgagee unless and until such mortgage has acquired title piirsuaht to

foreclosure or any proceeding in lieu of foreclosure.

1.22 "floaty" shall mean and refer to the real property legally described in

Exhibit "A", attached hereto and made a part hereof and such additional property as may

be subjected to this Declaration by Developer from time to time, pursuant to Section 2.2

of this Declaration.

1.23 shall mean and refer to any street, highway or other

thoroughfare which is constructed by Deweloper within The Orchard and is dedicated to

the Association whether same is daignated as street, avenue, boulevard. drive, place,

court, road, terrace, way, circle, lane, walk, or other similar designation.

-4-
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1.24 "The Orchard" shall mean and refer to that residuatial planned

development located in Habersham County, Georgia as legally descn'bed in the p. D.

Resolution.

1.25 "Traffic itfllations" shall mean and refer to the speed limits and other

traffic regulations which may be promulgated by the Association for use of the Streets, as

further set forth in this Declaration.

1.26 shall mean and refer to those residential units located within The

Orchard. which are operated by the Golf Club.

ARTICLE 2

PROPERTY SUBJECT TO 11115 DECLARATION

2.1 Prggrty. The Property subject to this Declaration upon the recordation

hereof in the County Public Records is the property described in Exhibit "A" attached

hereto and made a part hereof.

2.2 Additional Prgpgrtg. Developer may, at any time and from time to time,

subject additional property to this Declaration. regardless of where such property 3

located, including without limitation, platted subdivisions, Lots, Dwellings, Common

Property, commercial property, Golf Club Facilities and other amenities, by recordirg in

the public records of the County an amendment to this Declaration. describing such

additional property and setting forth any use restrictions, voting rights, maintenance

requirements. use less, dues or' other provisions pertaining to such property.

Notwithstandirig the fact that the Declaration may result in an overall increase of

Assessments attributable to each Lot, or may result in an overall increase on the total

number of votes or Members in the Association, nonetheless such amendmentk) by

Developer shall not require the joinder or consent of the Association, other Owners or

mortgagees of any portion of The Orchard. or any other person or entity. Any property

made subject to the Declaration pursuant to the terms hereof shall be included in the

Lincel. II. fldLlDnS, urn. Ller'K

it"



Exhibit A

.'

434
D

term "Property", and shall be part of The Orchard, regardless of where such property is

located.

2.3 Changes to Golf Club Paciltiies. By its acceptance of title to the Golf

Club Facilities, the Golf Club agrees that it may be necmary or desirable for the

Devalopcr to grant, modify. or enter into easements, dedications, agreements, licenses,

restrictions, reservations, covenants, and rights of way, to modify the boundary lines and

to plat or repiat portions of the Golf Club Facilities. and to take such other action as

Developer may deem reasonably necmn and appropriate, so long as it does not have a

material adverse effect on the use of the Golf Club Facilities as a country club facility.

The Golf Club agrees to execute and deliva, and will came the holders of any lieris upon

or interests in the Golf Club Facilities to execute and deliver, any and all agreements,

documents, plats, and instruments which Developer deems necessary or desirable to

accomplish the same. specifically including without limitation deeds reconveying portioxis

of the Golf Club Pacilitis to Developer. The Golf Club further agrees to accept such

additional conveyances of land as Developer deems necessary or desirable, which

conveyances may be subject to the provisions of the Declaration or other restrictions

imposed at the sole discretion of Developer.

'7 ARTICLE 3

THE ORCHARD PROPERTY OWNBIS ASSOCIATION. INC.

3.1 Formation. Developer has caused the Association to be formed by the

filing of the Articles of incorporation therefor in the office of the Secretary of State of

Georgia. The Association is formed to operate. maintain and ultimately own the Common

Property; to enlorce the covenants, conditions, restrictioin, and «he provisiom set forth

in this Declaration and in the Articles of incorporation and the By-Laws of the

Association. Subject to the additional limitations provided herein and in the Articles of

incorporation and the lay-laws of the Association. the Association shall have all of the

Ernest M. Nations. Jr., Clerk
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powers and be subject to all the limitations of a not-for�protit corporation as contained in

Georgia Statute, Title [4, Chapter 3 (the "Georgia Not for Profit Corporation Act"), in

existence as of the date of recorditig the Declaration in the public records of the County.

3.2 Membership. A person or entity shall automatically become a Member

of the Association upon acquisition of fee simple title to any Lot, which acquisition shall

be deemed to occur upon filing of a deed theefor in the public records of the County.

Membership shall continue until such time as the Member properly tramfers or conVeya

his interest of record in accordance with the terms and conditions set forth in Article 11

of this Declaration, or until such time as the interest is transferred or conveyed by

operation of law. Upon transfer or conveyance of the interest of the Member in and to

the Lot. membership in the Association shall be automatically conferred upon the

transferee. Membership shall be appurtenant to. and may not be separated from,

ownership 0! a Lat subject to this Declaration. No person or entity holdirig an interest of

any type or nature whatsoever in a Lot only as security for the performance of an

obligation shall be a Member. Developer, by including additional property as being subject

to this Declaration, may cause additional membership in the Association and may

designate the voting rights and Assessments attributable to such property.
'

3.3 The Association shall have one (1) class of voting membership.

Each Member, including Developer, shall be entitled to one (1) vote for each Lot owned by

such member as to matters on which the membership shall be entitled to vote (I set forth
herein), which vote may be exercised or cast by the Member in such manner as may be

provided in the By-Lavrs of the Associatitm. Any Member who om. more than one (1)

Lot. shall be entitled to exercise or cast one (1) vote for each such Lot. When more than

one (1) person owns a Let, all such person shall be Members of the Association: provided.

however, in no event shall more than one (I) vote be cast witil respect to each bot. It

more than one (I) person. a corporation, or other entity ours a bot, they stall file a

Voti

certificate with the Secretary of the Association naming the person authorized to cast

.7.
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votes for said Lot. if the certificate is not on file. the Owners(s) shall not be qualified to
vote and the vote of such Owneds) shall not be considered nor shall the presence of such
Owneris) at a meeting be considered in determining whether the quorum requirement has
been met. If a Lot shall be owned by husband and wife as tenants in common or as joint
tenants with right of survival-ship, no certificate need be filed with the Secretary naming
the person authorized to cast votes for said Lot, and either spouse, but not both, may vote
in person or by proxy and be considered in determining whether the quorum requirement
has been met at any meeting of the Members, unless prior to such meeting, either spouse
has notified the Secretary in writing that there is a disagreement as to who shall
represent the hot at the meeting, in which case the certificate requirements set forth
above shall apply. Developer, by including additional property as being subject to this
Declaration, may designate the voting rights appurtenant to such property.

3.4 Administration of the Association. The affairs of the Association shall
be administered by the Board of Directors in accordance with this Declaration. the
Articles of Incorporation and the By�Laws of the Association. The Articles of
hicorporatioui and the By-Laws may be amended in the manner set forth therein; provided,
however, that no such amendment shall conflict with the terms of this Declaration or

adversely affect the rights of Developer, without Developer-h prior written approval; and

provided further that no amendment, alteration or rescission may be made which

adversely affects the rims or privileges of any Institutional Mortgagee, without the

express prior written meat of the institutional Mortgagee so affected, and provided
further that no amendment, alteration or rescission of the Articles of Incorporation or the

By�Laws shall be made without the Association's prior written approval. Any attempt to
amend contrary to thue prohibitions shall be of no force and effect.

3.5 Su_spension of Membership No Member shall have any vested

right. interest or privilege in or to the meta, fractions, affairs or franchises of the

Association, or any right. interest or privilege which may be transferable, or which shall
t
.a�u'
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continue after his membership ceases. or while he is not in good standing. A Member shall

be considered "not in good standing" during any period of time in which he is delinquent in

the payment of any Assessmetit or fine, or in violation of any provision or this Declaration

or of any rules or regulations promulgated by the Association. While not in good standing,

the Member shall not be entitled to vote or exercise any other right or privilege of a

Member of the Association.

3.6 Control By DeveloEr. Anything contained herein to the contrary

notwithstanding, Developer shall have the right to retain control of the Association until

the Turnover Date. At the Turnover Date, the Association shall record a notice of

turnover in the public records of the County.

3.6.1 Unti'l turnover of control of the Association, no action shall be

taken or decision adopted by the Board which would adversely impact on the contraction,

development, sale or marketing of the Property or on the condition or appearance of the

Property without the prior written consent of the Developer. 111a Board shall submit such

decisions and actions to the Developer, for approval. The Developer shall approve or

disapprove such decisions and actions within twenty (20) days after receipt thereof. In the

event the Developer fails to act within such time period, such failure shall be deemed

approval by the Developer. '

3.7 Fundamental Issues. Notwithstanding the composition of the Board of

Directors from time to time, certain issues affecting the Association (the "Fundamelltal

Issues") shall be subject to mutual agreement by a majority of the Directou, winch

majority shall include a majority of the Directors appointed by the Developer. These

Fundamental hues shall consist of: (a) the annual budget of the Association, including

the maintenance and capital improvement expenditures indicated therein; (b) replacement

of the mamgemettt company employed by the Association and the selection of a new

management company; and (c) amendments to the Articles of Incorporation, By-Laws or

Rules and Regulations of the Association. In the event that the Board cannot agree upon
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any one or more of the Fundamental issues. as described above, then the disputed issue

shall be subject to blnd'mg arbitration, in accordance with the following procedure: The

arbitrator shall be reheated by the American Arbitration Association within five (5) days

after receipt of notice by either party and shall be an accoimting firm which is nationally

recognized in property owners association/homeowners assoeiation accounting or such

other person as the members of the Board elected by the Lot Owners other than the

Developer and those appointed by the Developer shall mutually agree upon. The members

of the Board elected by the Lot Owners other than the Developer and those appointed by

the Developer shall each submit a proposal setting forth its resolution of the issuets)

submitted to arbitration within ten (10) days of notice of selection of the arbitrator. 'me

arbitrator shall investigate the facts and shall hold hearings at which the parties may

preaent evidence and argumenu, be represented by course] and conduct cross-

examination. lire arbitrator shall render a written decision upon the matter presented to

it by selecting either of the proposals within thirty (30) days after the later of the date

upon which the last party submitted its proposal to the arbitrator or the date of the

haaririg before the arbitrator on the disputed issue. Judgment upon the decision rendered

in such arbitration may be entered by any court having jurisdiction thereof.
'

The

arbitration proceedings shall be governed by the rules of the American Arbitration

Aarocietion that: in force. If necessary,» the parties shall advance on an equal basis any

costs of the arbitration. such as reporters' fee: and arbitrators' fees. The prevailing party

shall be entitled to recover as part of the award all sucll advanced costs and reasonable

attorneys' fees and related costs. fees and expenses of the arbitration. Any fees and costs

required to be paid'by the Association shall be obtained through a special assessment

levied against all Owners other than the Developer. in the event of any dispute over any

such tea and coats. each party may apply to the arbitrator within thirty (30) days of the

decision on the merits for a determination of an award of tea, costs and expenses. The

arbitrator shall enter an award on such application within thirty (so) days from its receipt,

-1o-
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without a hearing, but with consideration of any factual material or brief submitted by

the parties, and such award shall be complied with within thirty (30) days from the date of

such award.

ARTICLE 4

COMMON PROPERTY

4.1 line to Common Prom. Title to the Common Property shall remain

vested in the Developer until the date it relinquishes control of the Association, as such

date is defined hereinabove. Notwithstanding the manner in which fee simple title is held,

the Association shall be respomible for the management, maintenance and operation of

the Common Property from and after the date of recordation of this Declaration.

Simultaneomly with its relinquishment of control of the Association, Developer shall

convey an at its right, title and interest in the Common Property to the Association.

Anything contained herein to the contrary notwithstanding, certain portions of the

Common Property may be reserved by the Developer for the exclusive benefit and use by

the Developer or by Owners dsignated by the Developer. Any such property so

designated by the Developer shall be excluded from the Common Property.

4.2 Acmisition and ConVgxance of Prowl. The Association shall have the

postal- and authority to acquire and convey such interests in real and personal property. as
'

it may deem beneficial to its Members. Such interests may include fee simple or other

absolute ownership interests, leaseholds, easements, licenses or such other possessory use

interests as the Association may determine to be beneficial to its Members. Any property

acquired pursuant to this section shall be Common Property.

4.3 Rules and lations Governin Use of Common Pr r . The

Association, through its Board of Directors, shall regulate the use of the Common

Property by Members and Owners, and may from time to time promulgate such rules and

regulations consistent with this Declaration, governing the use thereof as it may deem to

-1 l-
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be in the best interest of its Members. A copy of all rules and regulations established

hereunder and any amendments thereto shall be made available to all Members at the

office of the Association. Such miles and regulations and all movieions, restrictions and

covenants as now or hereafter provided, includirig, without limitation, all architectural

and use reatrictioris contained in this Declaration, may be enforced by legal or equitable

action of the Associatiori.

4.4 Traffic Ragtime. The Association, through its Board of Directors,

shall have the right. but not the obligation, to post motor vehicle speed limits throughout

The Orchard, and to promulgate traffic regulations for the Streets. A copy of all Traffic

Regulatiolis established hereunder and any amendments thereto shall be made available to

all Members at the office of the Association. The Association, through its Board of

Directors, sliall also have the right to establish enforcement mechanisms for violatiolls of

the Traffic Regulations, including without limitation, the removal of vehicles from the

Property, the assasment of fines agaimt Owners who violate the Traffic Regulations and

against Owners whose family members, guests, invite", licensees. employees or agents

violate the Traffic Regulations, which fines shall be collected as an individual Assessment

from Ownem, and/or the suspension of an Owner's rights and easements of enjoyment, as

provided herelnbelow. Owners wt» violate the Traffic Regulations and Owners whose

family members, guests. invitees, licensees, employees or agents who violate the kettle

Regulation shall be entitled to notice I... an opportunity for a hearing before the Board

of Directors of the Associatioti, prior to the imposition of any fine, the removal of any

vehicle, the deprivatioti of any rights, or the enforcement of any other penalty for

violatim of the Traffic Regulations.

4.5 owner's Easements of Enioyrnent. Subject to the provisions herein, each

oviner shall have a right and easement of enjoyment in and to the Common Property,

which easomcrlt shall be appurtenant to, and shall pass with, the title to each Lot owned

by the owner.
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4.6 Extent of Owner's Easement. The rights and easement of enjoyment

created hereby shall be subject to the following:

4.6.! The right of Developer and the Association to borrow money for

the purpose of improving the Common Property and, in connection therewith, to mortgage

the Common Property.

4.6.2 The right or Developer arid the Association to take such steps as

are reasonably necessary to protect the Common Property against foreclosure.

4.6.3 The right of tire Association to suspend the enjoyment rights and

easements of any Owner for any period during which an Ameasment remains unpaid by the

Owner and for any period during which such Owner is in violatiori of this Declaration. any

rules and regulations promulgated by the Association or any Traffic Regulatioris

promulgated by the Association.

4.6.4 The right of the Association to properly maintain the Common

Property.

4.6.5 The right of the Association, its agents and employees. and any

management entity contracted by the Arsociatiori, to have access on the Common

Property for purpose of maintenance of the Common Property.

4.6.6 The rules and regulations governing the me and enjoyment of the

Common Property, as promulgated by the Association.

4.8.7 The Traffic Regulations governing the use and enjoyment of the

Streets, as promulgated by the Association.

4.6.8 The right oi the Developer or the Association to dedicate or

transfer all or any part. of the Common Property to any governmental or quasi-

governmental agency, authority. utility, water management or water control district.

4.6.9 Restrictions contained on any plat, or filed separately with rapect

to all or any portion of the Property.

-13-
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4.8.10 All of the provisions of this Deehratiori, the Articles of

lncorporatlm and By-Laws of the Association and all exhibits thereto, all rules and

regulations and Traffic Regulations adopted by the Association, as same may be amended

from time to time.

4.6.11 Such easements as may be granted or rmrved on any recorded

plat(s) of the Property; such easements as may be granted or reserved by the Developer or

the Associating and such other easements as may be granted or reserved pursuant to the

provisions of this Declaration.

4.6.12 in case of any emergency originatirig in, or threatening any Lot or

Dwelling, regal-dim of whether the Owner is present at the time of such emergency, the

Board of Directors of the Association, or the management agent under a management

agreement, shall have the right to enter such but and the Improvements located thereon

[or the purpose of remedying or abating the cause of such emergency, and such right of

entry shall be immediate.

4.6.13 The Owner's easement of enjoyment shall be subject to the rights

reset-Veil by Developer for future development of the Property. As a material condition

for ownersiiip of a bot, each Owner, by accepting a deed to a Lot, releases Developer

from any claim for interference with his quiet enjoyment of his Lot or Dwelling or the

Common Property due to the development of The Orchard, whether or not the

constructim operatims are performed 'on the Common Property, the Lots or elsewhere

within The Orchard and each Owner acimowleihas and agrees that Developer or its assigns

shall have the sole right of duign, construction, development and improvement of the

Common Property within the Property.

4.6.14 The right of fire, police. health and sanitation and other public

service personnel and vehicles to have acceal to, and use of. the Common Property for the

purpose of performing their duly authorized duties.

-14-
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4.6.15 The right and duty of the Association to levy assessments against

each Lot for the purpose of maintaining the Common Property and facilities in

compliance with the provisions of this Declaration.

4.7 Continual Maintenance. in the event or a permanent dissolution of the

Association, the Members shall immediately thereupon hold title to the Common Property

as tenants in common and shall collectively provide for the continued maintenance and

upkeep thereof.

4.8 The Association shall be responsible for the maintenance and

upkeep of all Streets located or constructed. in whole or in part. within the Property. to

the extent that such Streets are physically located mm the Property, and all costs of

Streets.

maintenance and upkeep thereof shall be a Common Expense.

ARTICLE 5

BABE!!!"
5.1 Easemerit Grants. 'nie following easements are hereby granted and/or

reserved over, uncle, across and through the Property:

5.l.l The Developer reserves the right (but shall have no obligation) to

grant easements for utilities throughout trio Property, including without limitation.

communications, security and cable television facilities. Bach appropriate utility

company or agency shall have an easement for the purpose of maintaining all utility lines,

connectiom and equipment now or hereafter located on the Common Property or on the

Lots.

5.1.2 Easements for the installation and maintenance of drainage

facilities are granted to the Aswclation, and/or other entities as shown on the recorded

platis) of the Property. Within these easement areas, no structure, planting or other

material, (other than sod) which may interfere with such installation and maintenance, or

which may obstruct or retard the flow of water through drainage channels shall be placed
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or permitted to remain unless such structure, planting or other material was installed by

Developer. The Association (or such other entity as is indicated on the plat(s)) shall have

access to all such drainage easements for the purpose of operation and maintenance

thereof.

'5.i.3 The Common Property is hereby declared to be subject to a

perpetual non-exclusive easement in favor of the Association, employes and agents of

the Association, and 01' any management entity or agent contracted by the Association, in

order that such employeas, agents or management entity or agent may carry out their

duties and have access over the Common Property.

5.1.4 A non-exclusive easement is hereby granted for ingress and egress
for pedestrian and vehicular traffic over, through and across the Streets, walla, parking
areas, other rights-of-way. and such other portions of the Common Property as may from

time to time be intended and designated for such uses and purposes, for the tale and

benefit of the Owners, their families. guests, employees and invitee, in obtaining

reasonable access from the Lots to the abutting public way.

5.1.5 An easement is hereby muted over the Property to each

Institutional Mortgagee for the purpose of accem to the property subject to its mortgage.

which easement shall be exercised in the manner as set forth in such mortgage.
5.1.6 Easements are hereby reserved throughout the Common Property,

including without limitation, the Streets and the easements shown on the plat(a) of the

Property, by Developer, for its use and the use of its agents, employee. licensees and

invitees, for all purposes in connection with development and sales of property til-oughout
The Orchard. Developer retains the rigiit to maintain an office and a sales office on the

Property, in a location to be selected by Developer, and to post and display signs on any

Lots owned by Developer and on the Common Property.

5.1.? A easement is herwy granted to members of the Golf Club, its

officers, agents and employees, and guests, to permit the doing of every act necessary and

-16-

"an; truest u. Nations, dr., Clerk

i .

't

t:
1

7'
I



Exhibit A

incident to the playing of golf on the golf course adjacent to the Lots and to permit the

doing of every act necessary and incideiit to maintaining the Golf Club Facilities. Thae

acts shall include, but not be limited to, the recovery of golf balls from Lots. the flight of

golf balls over also upon the Lou, the creation of the usual and common noise level

associated with the playing of the game of golf, the creation of the usual and common

noise level minted with maintainirig the Golf Club Facilities, the driving of machinery

and equipment used in connection with maintaining the Golf Club Facilities over and upon

the Streets, the Common Property and the Golf Club Facilities, together with all such

other common and usual activities associated with the game of golf and with all the

normal and usual activities associated with the maintenance and operation of the Golf

Club Facilitia. Such noise may occur on or off the Golf Club Facilities, throughout the

day from early mornil" until late evening. The Developer shall have the right to

prescribe in writing to the Golf Club the manner and extent to which the rights under this

easement shall be exercised. in addition. the Developer may. in its sole discretion, limit

or withdraw or prohibit certain of the acts authorized by this easement. and it may limit

the manner or place of doing all or certain of the acts authorized by this easement.

5.1.8 A non-exclusive easement is hereby granted for ingress and egress

over, across and through the Streets to and from the Golf Club Facilities for the use and

benefit of the Golf Club and all members of the Golf Club, regardleac of whether such

members are also Owners: This easement is subject to all reasonable rula and regulations

promulgated by the Association from time to time.

5.1.! An easement for encroachment: is hereby granted in the event

that a Dwelling or any part of a Dwelling or any other improvement now or hereafter

constructed unintentionally encroach. upon another Lot or upon the Common Property

due to minor inaccuracia in survey, construction, reconstruction, or due to settlement or

movement of soil. The encroaching Improvement shall remain undisturbed as long as the

-17.
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encroachment exists. This easement for encroachments shall also include an easement {or

the maintenance and use of the encroaching Improvements.

5.2 Additional Reagents. Developer or the Association, shall have the right

to grant such additional easements or to relocate existing easements throughout the

Property as the Developer or the Association may deem necessary or dairable for the

proper operation and maintenance of the Property, or any portion thereof, provided that

such additional easements or relocation of existing easements do not prevent or

unreasonably interfere with the Owners' use or enjoyment of his hot and the Common

Property.

5.3 Restriction on Owner__Easements. Except as specifically provided in

Section 5.2 with regard to the Developer or the Association, no Owner shall grant any

easement upon any portion of the Property to enyi person or entity without the prior

written consent oi the $11.3.

5.4 intended Creation of Easements. Should the intended creation of any

easement fail by reason of the fact that at the .time of creation. there is no grantee in

being having the capacity to take and hold such easement, any such grant of easement

deemed to be so created shall nevertheless be considered as havixig been granted directly

to the Association for the purpose of allowing the original party or parties to whom the

easements were originally granted the benefit of such easements; the Owners hereby

designate the Developer and/or Association as their lawful attorney in fact to execute any

instrument on their behalf as may hereafter be required or deemed neeasary for the

purpose of creating such easement.

ARTICLE 0

ASSESSMENTS AND FINE
8.1 Authority of Association. The Association, through its Board of

Directors, shall have the power and authority to make and collect assessments and fine:

as hereinafter set forth.
~l8�
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6.2 General Assessments. General Assessments shall be determined annually

for the purpose of maintenance and management of the Association and the Common

Property, and for the purpose of promoting the safety and welfare of the Owners.

Without limiting the foregoing, General Assessments shall be used for paymerit of:

operation, maintenance arid management of the Association and the Common Property;

legal and accounting fees; landscapirig o! the Common Property; management fees;

security costs; emergency services; repairs and replacements for such property required

to be maintained by the Association, pursuant to the terms of this Declaration; charges

for utilities used upon the Common Property; cleaning services for such property required

to be maintained by the Association, pursuant to the terms of this Declaration; expenses

and liabilities incurred by the Association in the enforcement of its rights and duties

against the Members or others; maintenance of vacant property; the creation of

reasonable reserves; and all other expenses deemed by the Board of Directors of the

Association to be necessary and proper for management, maintenance. repair, operation

and enforcement.

8.3 Basis and Collection of General Assessments. The Association shall

annually estimate the Common Expenses it expects to incur and the period of time

involved therein and shall asses its Members sufficient monies to meet this estimate. All

Lots shall be assessed at_a uniform rate, to be determined by the Board of Directors, so

that all Lots subject_to a General Assessment shall be assessed equally. Should the

Asociation at any time determine that any Assessments made are insufficient to pay the

Common Expeiisas. the Board of Directors shall have the authority to levy and collect

additional General Assessments to meet such needs. General Assessments. shall be

collectible in advance monthly. quarterly, semi�annually or annually, as the Board of

Directors stall determine in its sole and absolute discretion. As additional property is

subjected to this Declaration by amendment to this Declaration, the Board of Directors in

its sole and absolute discretion may designate in such amendment the basis on which suchj.
.19-
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property shall be assessed and shall have the right to designate different levels of
Assessments for the Lots located within the additional property.

6.4 §gcial Assessments. The Association shall have the power and authority
to levy and collect Special Assessments from each Member for payment of the following:
the acquisition of property by the Associating the cost of the construction of capital

Improvements to the Common Property; the cost of construction, reconstruction.

unexpected repair or replacement of a capital improvement, including the necessary
fixtures and personal property related thereto; and the expense of indemnification of each

Director and officer of the Association. Special Assasments shall be levied on an

equitable basis, as determined by the Board of Directors in its sole and absolute discretion

and shall be collected in such manner as the Board of Directors shall determine. in its sole
and absolute discretiori.

6.5 Emergency Special Assessments. The Association may levy an

Emergency Special Assument when, in the sole and absolute determination of the Board

of Directors, there is potential danger of damage to persons or property. Emergency

Special Assessments may be utilised to pay for preventative, protective or remedial

construction, reconstruction, Improvements, repairs or replacements. Events justifying
Emergency Special Assessmeiits include. but are not limited to, hurricanes, nooik, from
damage and fires. Emergency Special Assessments shall be levied on an equitable balls as

determined by the Board of Director-fin its sole and absolute discretion and shall be

collectible in such manner as the Board of Directors shall determine in its sole and

absolute discretion.

6.6 individual Assessments. The Association shall have the power and

auflmrity to levy and collect an Individual Assusment animt a particular Lot for the

cost- of maintenance, repairs or replacements within or without the Lot. which the Owner

thereof has failed or refused to perform, and which failure or refusal has, in the opinion of
the Association, endangered or impaired the use or value of other portions of the
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Property. 'lhe Association shall have the right of entry onto each but to perform

necessary maintenance, repairs and replacements, including the right to abate or

eliminate any nuisance. The Individual Amsmetlt may include an administrative fee

charged by the Association in an amount to be determined by the Board of Directors in its

discretion from time to time. All individual Assessments shall be collectible in such

manner as the Association shall determine.

6.7 The Association may levy reasonable time against Owners or the

Golf Club Owner for violatioiis by Owners, or members of the Golf Club, or by Owners'

family members, lessees, guests, licensees, invite-s, employees or ageiits, oi" the

provisions contained in this Declaration, the Articles of incorporation, the By-Laws, the

rules and regulations and Traffic Regulations promulgated by the Association from time

to time. The Association may levy tines aoeordirig to a schedule of fines to be adopted by

the Board of Directors. Owners, or members of the Golf Club, who violate any of the

foregoing documents or rules stroll be entitled to notice and a hearirig before the Board of

Directors of the Association, prior to the imposition of any fine. Pines are individual

Assessments and shall be collectible as such and upon any delinquency in the payment of

any fine the Association shall have all rights as set forth in Article 6 of this Declaration.

including, without limitation, lien rights against the Owner or the Golf Club.

6.8 Effect of Non-Paymertt of Assessments or Fines. All notim of

Assessments or fines from the Association to the Members of the Golf Club Owner small

designate when: the Assessment or fine is due and payable. if an Assessment or the is not

paid on the date when due, it shall then become delinquent and shall bear interest at the

maximum rate allowed by the civil usury laws of the State of Georgia or eighteen percent

(1896) per annum, whichever is less. from the date when due until paid. Tile Assessmetst or

fine; together with interest thereon and the costs of collection thereof, includirig

attorneys' fee, shall be a continuirig lien against the Lot against which the Assessment or

fine is made. or against the Golf Club Facilities against which the Assessment or fine is

Find
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made. and shall also be the continuing panama] obligation of the Owner thereof, or a

continuum obligation of the Golf Club. The Association may also record a claim of lien in

the public records of the County, setting forth the amount of the unpaid Assament or
fine and the rate of interest due thereon. If any Assessment or fine, or any installment

thereof, shall not be paid wimln thirty (30) days following the due date, the Association

may declare the entire Assessment or fine immediately due and payable. The Association

may at any time thereafter bring an action to foreclose the lien assessed against the Lot
or the Golf Club Facilities in the manner in which a mechanic's or matet'ialman's lien

against real property are foreclosed, or in the runner in which mortgages on real property

are judicially foreclosed, or a suit on the personal obligation of the Owner or the Golf

Club. as the case may be. There shall be added to the amount of the Assessment or fine

the costs of such action, including attorneys' fees incurred by the Association. Regardlas
of the date of recordation of any claim of lien, the effective date thereof shall relate

back, and it shall take priority, as of the date of recordation of this Declaration. Any

successor in title to a Lot shall be held to have coiistnlctive notice of the records of the

Association to determine the existence of any delinquency in the payment of Assessments

or final and shall be held liable and responsible for the payment of any delinquent

Assessments or lines on the Lot.

6.9 Certificate of Assessments. The Association shall prepare a roster of

the bots and Assessments applicable thereto, winch shall be open to truncation by all the
Members. At the request of an Owner. the Board of Directors shall prepare a Certificate

of Assessments signed by an officer of the Association. setting forth whether the Owner's

Assessments have been paid and/or the amomt which is due as of the date of the

Certificate. As to parties without knowledge of error win rely thereon, such certificate
shall be presumptive evidence of payment or partial payment of any Assessment therein

stated as raving been paid or partially paid.
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6.10 Subordination of Lien to Morggee. Regardless of the effective date of

the lien of any Assessments or fines made by the Association, the lien of such

Assessments or time shall be superior to all liens, but shall be aubordimte and inferior to

the lien of any Institutional Mortgagee. Such subordination shall, however, apply only to

the Assessments or lines which have become due and payable prior to a final sale or

transfer of the mortgaged Lot pursuant to a foreclosure sale, or in any other proceeding

or conveyance in lieu of foreclosure of the deed to secure debt. No sale or other transfer

shall relieve any hot from liability for any Assessment or fine becomilig due thereafter,

nor from the lien of any such subsequent Aasasment or fine. Any delinquent Assassrnmta

or fines which are extinguished pursuant to a sale or transfer in'eonnection with the

foreclosure of a deed to secure debt, or any proceeding or deed in lieu of foreclosure,

shall be reallocated and assessed to all Owners and the Golf Club Owner as a Common

Expense. The written opinion of the Association that the lien for an Assensmerit or fine is

subordinate to a lien for a deed to seem debt shall be dispositive of any qiieetion of

subordination.

8.11 Payments by Developer.

In lieu of the payment of any Assessments, Developer shall be responsible only

for the payment of that portion of the Common Expenses which exceeds the amount to be

paid by Owners (other than Developer), pursuant to the budget oi the Association (the

"Association Shortfall"). in lieu of the payment of the Associatiori Shortfall, Developer

may elect, at any time and from time to time, in its sole and absolute discretion, to pay

the Asses-menus) attributable to each Lot owned by Developer. Developer shall have no

obligation to fund reserves for the Association at any time.

6.12 Golf Club Assessment. For purposes of Assessment, the Golf Club

Facilities shall be deemed to constitute ten (10) Lots, and accordingly, the Golf Club shall

be assessed an amount equal to the assessments which are levied, from time to time,

against ten (ill) Lots. Each Villa shall be assessed on the same basis .as the Lots, which
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assessments for each Villa shall commence as of the date of balance of a certificate of

occupancy by the County for the Villa.

6.13 Exempt Prgpgtg. The following property shall be permanently exempt

from the payment of all Assessments:

8.13.1 All Common Property and property dedicated to, or owned by,

the Association.

6.13.2 Any portion of the Property dedicated to the County.

6.13.3 Any portion of the Property owned by the Developer; provided,

however, Developer shall pay those amotmts stated above in Section 6.11.

A, .1. a" o: ' M

ARTICLE 7

MAINTENANCE OF PROPERTY

7.1 Lot Owner Raggmibilitl. The Owner of each lot shall be responsible

for maintenance of his hot, exterior areas of his Dwelling, and all other Improvements

located on his Lot including, without limitation, any lendecaping, patio. terrace. garden or

similar area adjacent to such Dwelling. The eicperse of any maintenance, repair or

construction of the Common Property necessitated by the negligent or willful acts of an

Owner, or his invitees, licensees, family or guests, shall be borne solely by such Owner.

and his Lot shall be subject to an lndivichal Assessment for such expense.

7.1.1 The Ameiation may require each Owner to enter into a landscape

maintenance agreemerit with a company approved by the Association for the purpose of

maintaining lawns and landscaping on the Lot.

7.2 Association humanity. The Association shall, either by virtue of

appointment of a real estate management agent, or through its own personnel. be

responsible for the maintenance of all of the Common Property dedicated to it on the plat

of any portion of Property, or as otherwise established by other legal documentation

affecting the Property.I..." LI
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?.2.i The Association shall be responsible for the maintenance of a Lot

and/or the Improvements located thereon, when: it is determined by the Association in its

sole and absolute discretion, that the Owner thereof ins failed or refused to perform said

maintenance, the expense of which will be borne by the Owner- ot said bot pursuant to

Section 6.6 of this Declaration.

7.2.2 Developer, its parents, subsidiaries, affiliates, their successors

and/or assigns, may be the management agent for the Association and may hire such

employees, including but not limited to- attorneys, accountants, bookkeepers, gardeners,

and laborers, as the Developer' may deem necessary in order to maintain the propel'ty

described herein. No managemelit agreement between the Association and Developer or

its parents, subsidiaries, affiliates, or their successors and/or assists shall be held invalid

solely for the reason that at the time of entering into the management agreement. the

employees. officers, or agents of Developer, or its parents, subsidiaries or affiliates or

their successors and/or oasis-tie are officers, directors and/or employees of the

Association.

7.3 Maintenance of Additional my. As additional property, including

without limitation Lots, Villas and Common Property, is subjected to this Declaration, the

. Developer shall have the absolute right to change, amend. or alter the maintenance

(fka)

provisions set forth in this Article 7 and to add additional maintenance provisions for such

additional property as deemed appropriate by Developer in its sole and absolute

discretion.

ARTICLE 8

USE RESTRICTIONS

The following use restrictions shall apply to Lots located within the Initial

Property:

8.1 Restrictions on Use of Lots nd Common rt .
_ a L

i.
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8.1.1 Residential Use. Except as provided in section 14.6 of this

Declaration, the use of all Lots shall be limited to single family, private. residential

Dwellings and for no other purpose. No busineea or commercial building may be erected

on any Lot and no busines may he conducted on any pert thereof; provided. however. that

nothing contained herein shall be censtrued to prohibit or limit the operation of the Golf

Club Facilities, including the Villas.

8.1.2 C.ommerci_al Activities. No drilling, mining. manufacturing, trade,

business, commerce, industry. proteslon or other occupation wintsoever shall be

conducted or carried art upon any Lot or any part thereof, except as to those uses made by

Developer.

8.1.3 Lot Owners may keep as pets, dogs and cats; provided that

no such pets are kept. bred or maintained for any commercial purpose. All pets shall be

under the control of a responsible person at all times when the pet is outside of a

Dwelling. The pet owner shall be respomible at all times for cleaning up aner the pet.

The Board of Directors shall have the right to order the removal of any pet which is

considered a nuisance, in the Bmrd's sole and absolute discretion. In such event, the

Board of Directors shall give written notice thereoi to the pet owner, and the pet shall

immediately thereafter be permanently removed by Owner from the Property.

8.14 2993. Except as needed for authorized maintenance and control

of lakes and waterways by Developer or the Amciatlon, no boat or water craft of any

kind shall be kept or used upou any lake or waterway within the Property 1without the prior

written approval of the A.R.B.

8.1.5 Vehicle Parking.

8.1.5.1 Recreational and Commercigl Vehicles. No boats, trailers,

recreational vehicles, trucks, commercial vehicles, motor homes, mobile homes or other

habitable motor vehicles, except four-wheel passenger vehicles, may be placed, parked or

stored upon any portion of a Lot except within a buildirig which is totally removed from

{Hull Ernest H. Nations. Jr., Clerk
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public view and then cmly in accordance with Section 8.1.5.2 hereof, nor shall any

maintenance or repair be performed upon any boat or motor vehicle upon any Lot except

within a building which E totally removed from public view. Notwithstanding the

foregoing, service and delivery vehicles may park in the driveway of a Dwelling or on the

Streets during regular business hours, as needed for providing serviceo or deliveries to the

Lot. In the event of a dispute concerning the type of vehicle, the manufacturer's

classification of the vehicle shall control.

8.1.5.2 Passenger Automobiles. Automobiles of Owners may be

parked, placed or stored only in the'garage or driveway of the Owner's Dwelliiig. Guests

and invitees of Owners may park their automobiles, on a temporary basis. in the garage or

driveway of the Owner's Dwelling or on the edge 0! Streets. No vehicle of any kind shall

be placed, perked, or stored on the lawn of any Lots, or on any portion of the Common

Property other than the Streets.

3.1.5.3 Enforcement of Violations. The Association shall have the

right to levy reasonable fines against Owners for parking violatioris by the Owners or their

family members. guests, invitees, licensees, employees or agents and such fines shall be

treated as Individual Assessments shall have all rights as set forth in Article 0 of this

Declaration, including. without limitation, lien rights against the Lot. In addition, the

Association will have the right to have any vehicle which is in violation of a parking

regulation towed at the Owner's expense.

8.1.8 Temmmgy'struetures. No structure or object of a temporary

character- sueh as. but not limited to, house trailers, vans. tents, shacks, sheds. or

temporary or accessory buildings or structures, shall be erected, kept or maintained on

the Property, or any part thereof. This restriction shall not apply to temporary struetIn-es

used-by Developer for development, construction or sale of property throughout The

Orchard or to Owners. their contractors and employees. during construction of a Dwelling

on the Owner's Lot.

.27-
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8.1.1 Insurance. No Owner shall permit or suffer anything to be done or

kept within his Lot, or make any use of the Common Property which will increase the rate

of insurance on any portion of the Property.

3.1.8 Nuisances. No use or practice which is either an annoyance to

owners or an interference with the peaceful possession and proper use of the Property by

the Owners shall be allowed. No Owner shall commit or permit any nuisance or any

immoral or illegal activity in or about the Property, including, but not limited to

knowingly or willfully making or creating any unnecessary, excessive or offensive noise or

disturbance which destroys the peace, quot or comfort of the Owners, or allowing any

such noise or disturbance to be made on his Lot.

8.1.9 Outside DisplaE. No Owner shall cause anything to be affixed or

attached to. hung, displayed or placed on the exterior walls, doors, balconies or windows

of his Dwelling, nor shall he place any furniture or eqnipmelit including, but not limited

to. any swing sets, basketball hoops or lawn ornaments outside his Dwelling, without the

prior written consent of the A.R.B., except that the consent of the A.R.B. shall not be

required with respect to the use of lawn furniture or portable barbecue grills in the back

yard of a Lot, nor shall it be required with respect to the Developer. Furniture or

emiipment includim, but not limited to. lawn furniture and portable barbecue grills,

placed outside a Dwelling shall be removed after use so as not to interfere with the

maintenance obligations of the Associatiorr.

8.1.10 Antennae. No radio, television or other electronic antemae,

aerial or satellite receiving dish, or other receptim or transmission device may be erected

or maintained anywhere on me Common Property or the exterior of any Dwelling (unless

installed by Developer or the Association}.

8.1.11 Subdivision of Lots. No Lot shall be re�subdivided by an Owner to

form a lot smaller than a platted Lot; provided, however, that two or more entire lots

may be combined to form a larger lot, or lots with the prior written approval of the

.23-
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A.R.B.; such larger lotis) shall then be defined as the "Lot" for purpose of this

Declaration. Notwithstanding the foregoirig prohibition, the A.R.B. shall have the right to

approve minor adjustments In the bots lines.

8.1.12 Access to Lots. Whenever the Association is permitted or

required by this Declaration to enter any Lot for the purpose of correction, repair,

cleaning, clearing. mowing, or in the event of an emergency, or any other required or

permitted activity, such entrance shall not be deemed a trespass.

8.1.13 gigg. Except in connection with development or sales of

property throughout The Orchard by Developer, no signs, advertisements or notices of any

kind, including without limitation "For sine" or "For Rent" signs, shall be displayed to the

public view on any hot or on the Common Property, without the prior written approval of

the A.R.B.

a.l.l4 Easements. No Dwelliitg or other Improvement, or any tree,

bush, shrub or lachaplng of any kind shall be built or maintained upon any moment or

right-of�way and said easements and rights-of�vvay shall at all times be open and

accessible to the persons entitled to the use thereof.

8.1.15 Maintenance of Lots. A11 Lots shall be kept in a clean and

sanitary condition and no rubbisli, refuse or garbage shall be allowed to accumulate or any

(ire hazard allowed to exist. in the event an Owner fails to maintain his hot as aforesaid

for a period of (We (5) days. the Association shall have the right, exercisable in its sole

discretion, to remove any rubbish, refuse or unsightly debris and/or growth from any Lot

deemed by the Association to be a health menace. fire hazard or a detraction from the

aesthetic appearance of The Orchard; provided, however, that at least ten (10) days prior

notice shall be given by the Association to the Owner of such Lot before such work is done

by the Association. In the event the Association, after such notice, causes the subject

work to be done, then, and in that event, the cost of such work, together with interest

thereon at the maximum rate allowed by the civil usury laws or the_State of Georgia or
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eighteen percent (1895) per mm, whichever is less, shall be charged to the Owner as an

Individual Assessmmt and shall become a lien on the subject lot, which lieu shall be

effective, have priority and be enforced pursuant to the procedures set forth in Article 6

of this Declaration.

3.1.16 Refuse Containers. No Lot aliall be used or maintained as a

dumpirig ground for rubbish. Trash, garbage and other waste shall be kept in sanitary

refuse containers, which shall be placed in a walled�in area, so they are not visible from

the Street. from adjoining Lots, from the Common Property or from the Golf Club

Facilities.

8.1.17 Water Distribution System. A water distribution system shall be

located within the Property (the "Water Distribution System") to provide potable water to

all of the Property. No Owner shall be permitted to construct or maintain any water

supply systems or walls on any portion of a Lot. The foregoing prohibition shall not apply

to the Developer.

8.1.18 indefldent Septic SEtema. Each Owner shall be required to

construct and maintain a septic tank to service the Dwelling on his not. Bach Lot must

have a septic tank installed whose size, dimensions, specificatioris and location are shown

on plum and specifications submitted to the AJLB. and approved by the A.R.B. Only

those septic tanks whichxeeeive prior written approval from the AJLB. will be permitted

in The Orchard. The restrictiorle contained in this Subsection shall not apply to the

Developer.

3.1.19 No title to any land in any Street is intended to be

conveyed or shall be conveyed to the grantee of a Lot under a deed, or to the purchaser of

a Lot under any contract, when expressly so provided in such deed or contract of

purchase from DeVeloper.

8.1.20 No portion of a Lot shall be used for the drying of

laundry, unless such laundry is adequately screened from public view, so that the laundry

is not viaible from the Street, from adjoining Lots or from the Golf Club Facilities.
.30-
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8.1.21 Golf-Carts. colt carts within The Orchard shall either be owned

and maintained by the Golf Club, in which case. the golf carts shall only be parked, placed

or stored upon the Golf Club Facilities. or, golf carts may be owned by the Golf Chat) and

thereupon leased to and maintained by members of the Golf Club for a period of one (1)

year. in which case, the golf carts must be stored in a garage of a Dwellirlg arid operated

and maintained in accordance with the Club Documents, or, with the prior written

approval of the Board Directors, of winch approval shall be discretionary with the Board,

golf carts may be owned by Lot Owners or leased by them from third parties. in which

case, the golf cal-B must be stored, operated and maintained under such terms. conditions,

rules or regulations as may be established by the Board in its discretion, which discretion

may not be exercised in a manner inconsistent with the Club Documents. No golf cart

shall be placed, parked or stored on the lawn of any Lot or on any portion of the Common

Property. unless such area is specifically designated as a golf cart parking area by the

Board of Directors. No golf cart shall be permitted outside the gates and boundaries of

The Orchard. Owners using golf carts shall be held fully responsible for any and all

damages callsed by the misuse of the golf cart by the Owners or their family members,

guests, licensees, invitees. employees or agents, and the Owners shall reimburse the

Association for any and all damages the Association may sustain by reason of such misuse.

Such damages shall be collectible as an lndividral Assessment enforceable pursuant to the

procedures set forth in Article 6 of this Declaration. The Board of Directors in its sole

and absolute discretion shall have the right to promulgate such other restrictions

concerning golf carts as the Board may deem necessary and desirable.

8.1.22 Air Conditioners. All window or wall air conditioniitg units are

prohibited. All air conditioner compressors shall be screened from View from the Street,

from adjacent Lots. from the Golf Club Facilities, and shall be insulated by a fence, wall

or shrubbery so as to minimize the transmittal of noise.

-31-
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8.1.23 Undemund Utilities. All electrical conduits and hook-ups to

individual Lots shall be kept underground. No above ground wires of any kind shall be

permitted.

8.1.24 Mailboxes and Hemmer Boxes. No mailboxes or newspaper

boxes may be installed or maintained on any Lot without the prior written approval of the

A.R.B.

8.1.25 Emergencies. Dwellings may be boarded up only Whell there is an

imminent threat of a storm. in no event shall any Dwelling be boarded up for any period

of time after the imminent threat of a storm has posed. No hurricane or storm shutters

shall be installed or maintained unlws they are first approved, in writing, by the A.R.B.

8.1.26 Storage Areas. All exterior storage areas and service areas shall

be screened from flew from the Street, from adjacent Lots and from the Golf Club

Facilities by an enclosure, fence, wall. or landscaping.

8.1.27 Wheeled Vehicles. Bicycles, tricycles, scooters, baby carriages,

skateboarch. or other similar vehicles or toy: shall be stored only within the Dwellings. In

the event such vellicles are left on the Common Property, they may be impounded by the

Asociation, and shall be released to the Owner only upon payment of an administrative

fee established by the Association. Such administrative fee shall be an individml

Assessment mforceableipursuent to the procedwee set forth in Article 6 of this

Declaration.

8.1.28 Additions, lmgovements and Painting. The exterior surfaces of

all Dwellings, including all colors. materials and finishes on all exterior areas of Dwelling

shall not be altered or changed in any manner whatsoever by an Owner. No Owner shall

have the right to cornstruct any improvements of any type or nature whatsoevor on his

Lot, including without limitation, any fences. hedges. pools, patios, spas, jacuzsles or

lanmcaping, without the prior written cement of the A.R.B.

n32�
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8.1.29 Solar Heating. The location arid size of all solar heating

apperattu and equipment must be approved by the A.R.B. No solar panels, vents or any

other roof-mounted. mechanical equipment shall project more than 1.5 feet above the

surface of the roof of a Dwelling; further, all such equipment shall be painted wnsistexit

with the color scheme of the root of the Dwelling as constructed.

8.1.30 Outside "gating. The location. size, color and design of all

lightirg fixtures or similar equipment used outside of a Dwelling must be approved by the

A.R.B-

8.1.3] mroval of Diaries, Curtains and Shades. All d'aperies,

curtains. shades or other similar window coverings installed in a Dwelling and which are

visible from the Street, from other Dwellings or from the Golf Club Facilities shall have a

white backing, miss otherwise approved, in writirig, by the [5.3.3. In addition. the color

or all draperies. curtains, shades or other similar window coverings installed inside a

screened porch or glass-enclosed porch must be approved, in writing, by the A.R.B.

8.1.32 installation or Use of Machinery. No machinery or equipment

other than the original installations may be installed or used unleu the advance written

consent of the A.R.B. is obtained in eacli and every instance.

8.1.33 Swimming Pools. Unless installed by the Developer, the location,

size and design of all swimming pools, including without limitation, plunge pools, must be

approved, in advance, by the A.ll..B. Any lighting of a pool shell be designed so to

buffer the surrounding Lots. Common Property and Golf Club Facilities from wet:

lighting.
8.1.34 The Golf Club Facilities. Use of the Golf Club Facilities shall be

totally at the risk of those individuals using such facilities and not at the risk of the

Association or the Developer. Neither the Association nor the Developer shall be liable

for the negligence of any party in connection with the use of The Golf Club Facilities. the

Common Property or any other portion of the Property, except for such claims arising or
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resulting solely from the willful and wanton conduct, or resulting solely from the gross ._

negligence, of the Amciation (in the event of a claim asserted against the Asociation) or

of the Developer (in the event of a claim asserted against the Developer).

8.1.35 Patio Landscaping. All landscaping on the patios or the Dwellings

located within the initial Property shall be maintained by the Owners oi said Dwellings

and shall be kept in pots or containers.

8.1.36 Mn. All improvements, construction, and landscaping shall

occur in such a manner and under such circumstances as to minimize any erosion,

siltation, or the run�off or drainage of water, and all plans and specifications {or such

improvements, construction or landscaping submitted to the A.R.B. for approval smil t '

contain plans and specifications for the implementation of this paragraph, and the A.R.B.

shall have the power and the authority to condition its approval of any plan or

specification submitted to the A.lt.B. upon the Owner's use of means of preventing and

controlling erosion, siltation, or the run-off or drainage of water. Such moms may

include physical devices to control erosion, siltation, or uni-off or drainage of water,

special precautiom in grading or otherwise changing the natural landscape, special

ianikcaping, or any other means which the 18.3.3. may, in its sole discretion, deem

necessary. Each Owner shall be liable to each other Owner and to the Association {or the

costs of cleanup or removal of dirt, siltI or other prodIict of erosion from flowing from the

Lot to any other Lot or Common Property.

8.1.37 Tree Removal. No Owner shall remove any tree having a

diameter of six (6) inches or more, measured from a point four {4) feet above the ground

from the Lot without the prior written approval of the A.R.B. Under no circumstancn

may any Owner remove any tree, shrub, bush, flower, or other plant or vegetation, from

anyia'zrea of the Common Property at any time.

3.1.38 Additional Protective Covenants. Developer may include in any
._. .a contract or deed for any hot. additional protective covenants and rutrictions not b

inconsistent with those contained herein.
-34-
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8.1.39 Develmr. The foregoing use restrictions set forth in this

section 8.1 shall not apply to the Developer.

8.2 Rules and Rgulations. No person emu me the Common Property or any

Lot, in any manner contrary to. or not in accordance with, the rule and regulations which

may be promulgated by the Association, whether or not such rules and regulatiorns are

restated herein in whole or in part.

8.3 Restrictions on Use of Additional H0531. As additional property,

including without limitation, Lots, Villas (if any) and Common Propu'ty. is subjected to

this Declaration in accordance with section 2.2 hereof, the Developer shall have the

absolute right to change, amend, or alter the use restrictiorts set forth in this Article B

and to add additional use restrictions for such additional property as deemed necessary or

appropriate by Developer, in its sole and absolute discretion.

8.4 Uses of Golf Club Facilities. The Golf Club Facilities shall be med

solely for recreational and open-space ptlrpom. Notwithstanding any other provision of

this Declaration. the restriction on the use of the Golf Club Facilities shall run with and

bind the Property (or a period of twenty (20) years from the date that mamgement and

control of the Golf Club are turned over to the members of the Golf Club.

mm" 9

ARCHITECTURAL AND LANNCAPB comers

9.] Architectural Review Board. it is the intent or Developer to create a

general plan and uniform scheme of development of the Property and to create within the

Property a residential community of high quality and harmoniom unprovements.

Accordingly. the A.R.B. shall have the right to approve or disapprove an architectural,

lendscnplrng and location of any proposed Improvements, as Well as the general plan for

development of all Lois within the Property. in addition, the AJLB. shall have the right

to approve or disapprove all proposed additions, changes and any other type of remodeling
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to the exterior of any Dwelling, however, this approval shall not be neceaeary with respect
to any proposed changes to a Dwelling or Villa by the Developer. The A.R.B. may. in its
sole discretion, impose standards for construction and development which may be greater
or more stringent than standards prescribed In applicable building, units or other local

governmental codes. The procedures of the A.R.B. shall be as set forth below.

9.1.1 The A.lt.B. shall be a permanent committee of the Association and

shall administer and perform the architectural and landscape review and control tunetiom
of the Association. The A.R.B. shall mist of five (5) votirtg members who shall initially
be named by the Developer and who shall hold office at the pleasure of the Developer.
Until turnover of control of the Aasoclatiori, as defined in this Declaration, the Developer
shall have the rigitt to change the number of members of the A.R.B., provided, however,
that the A.R.B. shall at all time consist of at least three {3) members; to appoint all
member-e of the A.R.B.; and to remove and replace all members appointed to the LR.B.
The Developer shall determine which member of the $11.13. shall serve as its chairman,
and which member or members of the A.R.B. shall serve as co-ohairman or eo-chairmen.

In the event of the failure, refusal or inability to act of any of the members hereby

appointed by the Developer. and in the event that the Developer fails to fill any such

vacancy within thirty (30) days of such commence, the remaining members of the Adlai.
shall till such vacancy by appointment. At such time as Developer no longer own any

property within The Orchard, or at rich earlier date as Developer may decide, the

Developer shall only: to the Association the rights, powers, duties and obligatiorne of the
A.R.B., whereupon the Board of Directors shall determiile how many person shall serve
on the A.R.B., provided that the A.R.B. stall at all times consist or no less than three (3)
members. shall appoint the members of the A.R.B., shall provide for the terms of the

members of the A.B.B.. and shall determine which member of the A.R.B. shall serve as its
chairman. There shall be no requirement that any of the members of the 18.3.3. be a

member of either the Association: or an Owner within 'lhe Orchard._ A majority of the
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A.R.B. shall constitute a quorum to transact business at any meeting, and the action of a
majority present shall constitute the action of the A.R.B.

9.1.2 No Itnprovemettt shalt be constructed, erected, removed. planted
or maintained, nor shall any addition to or any change, replacement or alterations therein
be made until the plans and specification showbiz the natme, kind, shape. height,
materials, floor plans, color scheme and the locations of same shall have been submitted
to and approved in writing by the A.R.B. As part of the application process, two (2)
complete sets of platts and specificatiorts prepared by an architect, landscape architect,
engineer or other person found to be qualified by the A.R.B. shall be submitted {or
approval by writtm application on such form as may be provided or required by the $12.3.
The A.R.B. may require submission of samples of building materials and colors proposed to
be'used. All construction shall be done by a licensed general contractor approved in
writing by the AdinB.

9.1.3 in the event the information submitted to the AJLB. B, in the
A.R.B.'s opinion, incomplete or insufficient in any manner, the Imus. may request and
require the submission of additional or supplemental inlet-motion.

9.1.4 The A.R.B. shall have the right to refuse to approve any plants and
specifications which are not suitable or desirable, in its sole discretion, for aesthetic or
any other reasons. in approvirig or disapprovirtg such plaml and applications, the A.R.B.
shall consider the suitability of the proposed Improvements, and the materials of which
the some are to be built, the site upon which such improvements are proposed to be
erected, the harmony thereof with the surrounding area and the effect thereof on
adjacent or neighboring property.

9.1.5 Construction of all Improvements for which the approval of the
A.R.B. is required wider this Declaration shall be completed within the time period
specified by the A.R.B.
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9.1.6 Upon approval by the A.lt.B. of any plans and specifications

submitted to the $3.13., the A.R.B. shall notify the applicant in writing. which

notification shall set forth any qualifications or conditioris of approval. in the event that

the A.R.B. disapproves any plats and specifications submitted to the A.R.B., the A.R.B.

shall so notify the applicant in writing. stating the grounds upon which such disapproval ls

based. Any applicant may appeal the decision of the A.R.B. to the Bond of Directors of

the Association within thirty (30) days of the A.lt.B.'s decision. 111a determination of the

Board of Directors shall be final and binding upon the applicant; provided, however, that

no Improvement shall be erected or shall be allowed to remain which violates any of the

coVenants, conditions or ratrictiom contained in this Declaratim. or which violates any

zoning or buildlrig ordinance or regulatim.

9.1.7 Prior to the occupancy of any Improvement constructed or erected

on a Lot, the prospective occupants thereof shall obtain a Certificate of Compliance from

the A.R.B.. certifying that the construction of the Improvement has been completed in

accordance with the plans and specifications previously approved by the A.R.B. The

A.R.B. may, from time to time, delegate to a member or members of the A.lt.n. the

responsibillty for issuing such Certificate of Compliance.
-

9.1.8 There is specifically reserved unto the A.R.B., and to any agent or

member of the A.R.B.. the right of entry and impaction upon any portion of the Property

for the purpose of determination by the. A.B..B. whether there exists any construction or

any improvement wtxich vioth the terms of any approval by the A.R.B. or the term of

this Declaration or any amendments thereto, or of any outer covenants. condition and

restrictions to which any deed or other instrument of conveyance makes reference. If any

Improvement of any nature shall be constructed or altered without the prior written

approval of the A.R.B., the Ouner stall, upon demand of the Association, cause such

Improvement to be removed, or restored in order to comply with the plans and

specifications originally approved by the A.lt.B. The Owner shall be liable for the

-33..
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payment of all costs of such removal or restoration, including all costs and attorneys' fees

incurred by the Asociatiori. Such costs may also be the basis for an individual

Assessment. The A.lt.B. is specifically empowered to miorce the architectural and

landscapirig provisions of this Declaration by any legal or equitable remedy, and in the

event that it becomes necessary to resort to litigation to determine the propriety of any

constructed improvemeiit, or to remove any unapproved Improvement, the Association

shall be entitled to recovery of court costs, expenses and attorney' fees in cormection

therewith. All costs, expenses, and attorneys' fees of the A.R.B.. including those incurred

in connection with its enforcement or other powers, as provided herein, shall be home by

the Association; provided, however, that nothing provided herein shall be deemed to

negate the Association's right to an award of the Association's and the A.R.B.'s attorneys'

fees and costs if the Association is the prevailing party in any administrative or judicial

proceeding. In the event that any Owner fails to comply with the architectm'al and

landscape provisions contained herein or other rules and regulations nomulzated by the

A.R.B., the A.R.B. may, in addition to all other remedies contained herein, record against

that Owners' Lot in the public records of the County a Certificate of Non-Compliance

stating that the improvements on the Lot fail to meet the requirements of the A.R.B.'

9.1.9 The A.R.B. may promulgate construction guidelines to be

designated THE ORCHARD CONS'PRUCTION GUIDELINES, whicil, whorl promulgated,

will be on file in the office of the Association, and which, when promulgated, will be

automatically incorporated into this Declaration by reference. Except as otherwise

specifically provided herein. all improvements within The Orchard mist be comtructed in

accordance with such Construction Guidelines, as promulgated and as they may be

amended from time to time by the AJLB. The A.R.B. is empowered to modify the design

and development standards contained wittiin such Coinstruetion Guidelines for the entire,

or for any portion, of The Orchard, as it may deem appropriate from time to time.

.39-
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9.1.10 The A.R.B. may grant variances from the requirements contained

herein or as elsewhere promulgated by the A.R.B.. on a case by case basis: provided

however, that the variance sought is reasonable and does not impose a hardship upon other

Owners. The granting of such a variance by the A.E.B shall not nullify or otherwise

affect the A.R.B.'s right to require strict compliance with the requirements set forth

herein on any other occasion.

9.1.11 Notwitrmanding anything contained herein to the contrary, any

Improvements of any nature made or to be made by the Developer. including, without

limitation. Improvements made or to be made to the Common Property, shall not be

subject to the review of the A.R.B.

9.1.12 The A.R.B. may adopt a schedule of reasonable fees for

processing requests for approval. Such fees, if any, stall be payable to the Association at

the time that the plans and specifications and other documents are submitted to the

A.R.B. 'nie paymerit of such fees. as well as other expem of the A.ll.B. required to be

paid, shall be deemed to be an Individual Assessmellt, enforceable against the Owner and

the Lot as provided hereinabove.

9.1.13 Neither the Developer. the directors or officeis' of the

Association, the members of the A.li..B., nor any person acting on behalf of any at them,

shall be liable for any costs or damages incurred by any Owner within The Orchard or any

other party whatsoever, due to any mistakes in judgment, negligence or any action of the

AJLB. in connection with the approval or disapproval oi plans and specification, except

for such claims asserted against the A.R.B. and arising or resulting solely from the willful

and wanton conduct or gross negligence of the A.R.B., or of any member thereof while

acting in his or her capacity as a member of the 11.11.13. Each Owner and occupant or any

property within The Orchard agrees, as do their successors and assigns by acquiring title

thereto or an interest therein, or by assuming possmon thereof, that they skull not brirx

any action or suit against the Developer. the directors or officers of the Association, the

40�
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members of the A.R.B., or their respective agents, in order to recover any damages

caused by the actions of the A.ll..B. 'nie Association shall indemnify, defend and hold

harmless the A.R.B. and each of its members from all costs, experises and liabilities,

including attorneys' fees, of all nature resulting by virtue of the acts of the A.R.B. or its

members. Neither the Developer, the directors or officers of the Association. the

members of the A.R.B., nor any person acting on behalf of any of them, shall be

responsible for any defects in any plans or specification. nor for any defects in any

Improvements constructed pursuant thereto. Each party submitting plans and

specifications for approval shall be solely responsible for the suitieiency thereof and for

the quality of construction performed pursuant thereto.

ARTICLE III

INSURANCE

The Association is hereby authorized to purchase insurance on the Common

Property in such amounts.with such deductibles, and with suchseo'fnpanies as the Board of
if

Directors shalldWate.
ARTICLE ll

.

31AM! OR OTHER ALIENATION OF LOTS

in order to maintain a community of congenial residents who are thermally

responsible and thus protect the value of the Property. the trawler of a Lot by any Owner

other than Developer shall be subject to the following provisions, which provisions each

Owner covenants to observe:

11.1 Notice to the Association.

11.1.1 Sale. on: or Other 'n-arater. An Owner intending to make a sale,

gift or other transfer of his Lot, or any interest therein, shall give to the Association,

notice or such intention, in writing, together with the name and address of the intended

41-
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purchaser or tramreree, and such other information concerning the intended purchaser or

transferee as the Association may reasonably require.

11.1.2 Devise or Inheritance. An Owner who has obtained title by devise

or inheritance shall give the Association, notice of the acquisition of title, together with

such information concerning the Owner as the Association may require.

11.1.3 Failure to Give Notice. If the above required notice to the

Association is not giveii, the Association may deny the unauthorized Owner or occupant of

a Dwelling the use of the Common Property, and may take such other action at law and/or

equity to divest the unauthorized Owner or occupant of record title and/or possession of
the runetung.

11.2 Certificates of Notice and Apmvai Sinll Be Given in the Poilow'mg

11.2.1 Except as otherwise provided hereinbeiow. within ten (10) days of

receipt of such notice and informatiort, the Association shall cause a Certificate of Notice

and Approval to be executed by any officer of the Association. Such Certificate of

Notice and Approval shall be recorded in the public records of the County, along with the

deed or other instrument of conveyance.
'

[1.2.2 in the event that an Owner is delinquent in paying any
Amment assessed by the Association, or tint an Owner, his family, guests, agents,
licensees or invitees are not in compliance with any provision of this Declaration, the

rules and regulation adopted by the Association, or the Traffic Regulations, the

Association shall have the right to disapprove the proposed sale by sending a Notice of

Disapproval to the Owner within ten (10) days after receipt of notice and information. in

the event the delinquent assessment is paid or the violation is corrected, the Amciation
shall cause a Certificate of Notice and Approval to be executed by any officer of the

Association within ten (10) days after receipt of proof satisfactory to the Association that

the delinquent assessment has heel: paid or the violation corrected.

-42�

Ernest u. Nations, Jr.. Clerk

4100

Mann

Li



Exhibit AiTKE}

449/

l_1._3 An Owner may lease his Lot and the Dwelling thereon, proVided

that each lease term shall be for a minimum of thirty (30) days, and no Lot or Dwelling

may be leased in excess of iour (4) times in any twelve (12) month period.

11.4 Transfers Void. Any sale, gift, devise or other transfer not authorized

pursuant to the terms of this Declaration shall be void unless a Certificate of Notice and

Approval of the Association is subsequently obtained and recorded in the public records of

the County.

11.5 Exceptions. The foregoing provisions of this Article 11 shall not apply to

an institutional Mortgagee that acquires its title as the result of holding a deed to secure

debt upon the Lot concerned, and this shall be so, whether such title is acquired by deed

from the mortgagor, his successors or assigns, or thrOIIgh foreclosure; nor shall such

provisions apply to a transfer, sale, or lease by an institutional Mortgagee that so acquires

its title. Neither shell such provisions require the approval of a pin-chaser who acquires

title to a Lot at a duly advertised public sale with open bidding provided by law, Including,

but not limited to. execution sale, foreclosure sale, judicial sale, or tax sale, nor shall

such provisiolis apply to any transfer by the Developer, nor shall such provisions apply to

the sale, transfer- or leasing of Villas.

AIIVSLEIS
WATERom

12.1 Water Utilities. me Developer has constructed (or shall construct), the

Water Distribution System, as defined herein, within the Property, and has extended (or

shall extend) the water system lines either to the boundary line oi each but or within a

Street that adioitis such but. Each Owner shall be reqtlired to connect to the Water

Distribution System (at the Owner's expense), at the time of coi'istruction of a Dwelling

upon his Lot. All costs of operation and maintenance of the Water Distribution System,

including but not limited to, the wells, pumps, treatment facilities and the collection lines

shall be a Common Expense.
-43-
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12.2 Water 1mm! Fees. At the 'mrnover Date, the Developer shall convey
the Water Distribution System and all related facilities to the Asaociation (free of
charge). The conveyance shall be by special warranty deed and/or bill of sale and the
Association shall expressly accept the conveyance and all obligation for operation and

maintenance of the Water Distribution System.

ARTICLE 13

lNDEMNlPICATION OF DIRECTORS. OFFICERS
AND COMMITTEE MEMBERS

By acceptance of a deed to a Lot, Owners acknowledge and agree that every
director and officer of the Association and any committee member appointed by the
Board shall be indemnified by the Association against all expenses and liability, including
attorneys' fees. incurred by or imposed upon him in connection with any proceeding to
which he may be a party or in which he may become involved by reason or his being or

having been a director, officer or committee member of the Association at the time such

expenses are incurred. except in such cases where the director. officer or committee
member of the Association is adjutkzed guilty of willful misfeasance or malfeasance in the
performance of his duties; provided, howeve, that in the event or any claim for
reimbursement or indemnification hereunder based upon a settlement by the director,
officer or committee member of the Association seeking such reimbursement or

indemnification, the indemnification- herein shall apply only if the Board of Directors
approves such settlement and reimbursement as being in the bat interest oi the
Association. The foregoing right of indemnification shall be in addition to end not
exclusive of all other rights to which such officer, director or committee member of the
Association may be entitled. Further, by acceptance of a deed to a Lot, Owners

acknowledge and agree that directors of the Association appointed by the Developer,
officers of the Association elected by the Board of Directors appointed by the Developer,

44-

trnest H. nations. JT-, Clerk

'1__�'



Exhibit A

£5
If
.

TA
.

and committee members appointed by said Board of Directors or by said officers shall not

solely on behalf of the Developer and the Association and shall have no fiduciary or other

obligation to act on behalf of the Owners. Further, by acceptance of a deed to a Lot,

Owners acknowledge and agree that although directors, officers and committee mmbers

may be appointed, directly or indirectly by the Developer and be acting solely on behalf of

the Developer and not on behalf of the Owners. nonetheless,
such directors, officers and

committee members shall be indemnified by the Association pursuant to the provisions of

this Article 13.

ARTICLE I!
CEREAL PROVISIONS

14.1 Assiflment.

14.1.] All of the rights, powers, obligations, easements and estates

reserved by, or granted to, Developer or the Association may be assigned by Developer or

the Association as the case may be. Mtg/fin assignment, the assignee shall have the

same rights and panels, and be wbiec't to the same obligation and duties as here the

Developer or the Association to the assignment, and Developer or the Association

shall be relievod and released of all obligation with respect to such rights, powers,

obligations, easement /eststa. '
14.1.2 Any of the rights, powen. obligations, easements and estates

reserved by. or granted to. Developer may be partially assigned by Developer. After such

partial assignment, the essignee shall have such rights, powers. obligations. easemerits and

estates as were specifically assigned to the assignee. and Developer shall be relieved and

released of those rights, powers, obligations, easements or estates which were specifically

assigned to the assignee.

14.2 Amendment. This Declaration may be amended upon the recordation or

an appropriate instrument in the public records of the County, subject however, to the

followirlg provisions:
45-
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14.2.1 Except as provided hereinbciow, an amendment initiated by any

party other than Developer must obtain the approval of at least fifty-one percent (5196) of
the votes of Members; provided. however, tint until such time as the Developer.--

relinquishes control of the Association, described hereinabove, all amendments must

include the joinder oi Developer.

14.2.2 So lot-g as Developer owm any property within The Orchard, the

Developer shall have the right to make reasonable modifications, changee or cancellations
to any or all of the provisions pertaining to the development of The Orchard contained in
this Declaration including, but not limited to. provisiom relating to the addition of

property subject to this Declaration, use restrictiom and Assessments, without the joinder
or consent of the Owners. the Association, the Golf Club, Institutional Mortgages or any
other individual or entity arid the foregoirig parties hereby waive any right to commit to
such changes. Such chimes may affect the entire Property or only specific portions of
the Property, but shall be subject to applicable governmental approvals.

14.2.3 Any amendment which would affect any of the requirements of
the County Code of Laws and Ordinances must have the prior approval of the County.

14.2.4 Any duly adopted amendment to this Declaration shall run with
and bind the Property for the same period end to the same extent as do the covenants and

restrictioris set forth lie�rein.

14.3 Duration. All of the coverimts, restrictions and other provisiom of this
Declaration shall run with and bind the Property for a term of twenty (20) years from the
date of recordation of this Declaration, after which time they shall be automatically
extended for euceeuive periods of ten (in) years each. unless an instrument emceuted by
at least seventy-rive percent (7596) of the votes of the membership then eidsting, and by
all imtitutional Mortgages, has been recorded, agreeing to change or terminate these
covenants and restriction; provided. however, that if the Property shall be located in an

area for which zoning laws lave been adopted at the time this Declaratiori is recorded,
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then and in that event all of the covenants, restriction-is, or other provisions of this

Declaration which purport, attempt or otherwise restrict the we of the Property, or any

portion thereof, shall run with and bind the Property for a term of twenty (20) years from

the date of recordation of this Declaration; and further provided. however, that nothirlg

contained in this paragraph 14.3 shall be deemed or considered to amend, alter, supersede,

or control, in any respect or manner whatsoever, paragraph 8.4 of this Declaration, or any

part thereof.

14.4 Covenants Runnigg with the Pmg. The agreements, covenants,

conditions. restrictions, Assessments, fines, liens and other provisiom contained herein

shall constitute a servitude upon the Property and each portion thereof, shall run with the

Property, shall be binding apart the Owners of any portion thereof. and shall inin-e to the

benefit of Developer, the Association, and the Owners.

14.5 Enforcement. Enforcement of the covenants, restrictiorls. conditions,

obligations. recrvations, rights, powers,,Assessments, fines. liens and other provislm

contained herein shall be by a proceeding at law or in equity against any persons or

entities violating or attempting to violate same, or against the Property subject hereto to

enforce any lien created by this Declaration or both. it; the event that Developer and the

Association fail to enforce the terms of this Declaration then any Member may do so.

The failure or refusal of Developer, thexAsaociation, or any Member to enforce any of the

provision of this Declaration shall in no event be deemed to constitute a waiver of the

right to do so thereafter.

14.8 Develm's Rims. Notwithstandlllg any other provision in this

Declaration to the 'contrary. Developer, its agents, employee and officers, includirlg

without limitation. any management and marketing agents, are irrevocably empowered to

sell" or lease Lots or Villas on any tenns to any purchasers or lessees, for so long as

Developer own any Lots or Villas in The Orchard. Additionally, for so long as Developer

owns or has any right to use any property in The Orchard. Developer, its agents,:113
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employees and officers, and any management and markethig agmts employed by

Developer, shall have the right to transact any business necessary to oommmate sale of

property throughout The Orchard. including but not limited to. the right to maintain

otncels) on the Property in mun-1(a) to be selected by Developer; to have employees in

such offices, to comtruct and maintain sales agency offices. and such other structures or

appurtenanca which are necessary or desirable for the developmeiit and sale of property

throughuxt The Orchard, including, without limitation, salu models and parking lots; to

post and display a sign or sign on any Lots owned by Developer or on the Common

Property; to use the Common Property; and to show Dots. Sales office signs and all other
structures and appurtenances pertaining to the sale or development of property within "the

Orchard shall not be considered Common Property and shall remain the property of the

Developer.

14.1 Golf Club Membership. The Golf Club Facilities shall be developed and

provided at the discretion of the Developer and shall be confidered property separate and

distinct from Common Property. Rights to use the Golf Club Facilities will be on such

terms and conditions as may be promulgated from time to time by the Golf Club. The

Golf Club shall have the exclusive right, frorn time to time, in its sole and absolute

discretion and without notice or approval by the Association, to change the terms and

condltlotls under which the Golf Club facilities shall be used, and the persons entitled to

use the Golf Club Facilities, specifically includitlg, without limitation. the terms of

eligibility for use, privileges available to use such facilities, the categories of use and

number- of users permitted to use any of the Golf cub Facilities; to reserve me rights for

future Owners or nondOwners; to terminate any and all use rights; to change, eliminate. or

cease operation of any or all of the Golf Club Facilities; to transfer any or all of the Golf

Club Facilities or the operation thereof to any person, including. withwt limitation, a

membmwned or equity club; to limit the availability of any use privileges; or to require
the payment of a purchase price, membership contribution, initiation fee, dues, or other

_fi l1
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charges for use privileges. Ownership of a Lot do. not confer any membership or

ownership rights in the Get! Club, nor does ownership of a Lot confer or grant any Vested

right or easement, prescriptive or otherwise, to use the Golf Club Facilities. Owners of

Lots shall have the right to apply for membership in the Golf Club on terms and conditions

established and existing for the Golf Club at the time the Owner's subscription for a

membership or ownership right in the Gall Club is submitted. In the emt an Owner is

accepted as a member of the Golf Club, he shall be subject to such documents and such

rules and regulations of the Golf Club as are established and existing at the time of his

acceptance, as the same may be amended from time to time, and shallbe required to pay

such equity membership fees, dues and other amounts as may be required by the Golf Club

from time to time.

14.8 Guard Home. Developer, in its sole and absolute discretion, may

construct a guard home to be located at the entrance of The Orchard, and such guard

house, ii' constructed, shall be maintained by the Association. All maintenance costs and

any other security expense associated with the guard house shall be the sole

responsibility of the Association.

14.9 Non-Condominium.

14.9.1 The Association created pursuant to this Declaration and the

Articles of incorporation of the Association is expressly not intended to be a condominium

association and is n_ot created in accordance with the Georgia Condominium Statutes.

14.9.2 The Common Property is at intended to be condominium

property under the Georgia Condominium Statutes in existence as of the date of recording

this Declaration in the public march of the County, and is part of the common

elements of any candominium.

14.10 Golf Course Community. By acceptance of a deed to a Lot, the Owner

thereof acknowledges and agrees that the Lot is located within a golf course commmiity,

that the Owner has assessed the location of the Lot in relation to the layout and operation
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of the Golf Club Facilities, and that as a result of living in such a community, the Owner

will be subjected to the usual and common noise level associated with playing the game of

golf and with maintenance of the Golf Club Facilities including. but not limited to, such

noises caused by any machinery and equipment used in maintaining the Golf Club

Facilitiu which may be driven over and upon the Streets, the Common Property, the Golf

Club Facilities and other portions of property located within The Orchard. Such noise

may occur on or off the Golf Club Facilities, throughout the day from early morning until

late evening. Neither the Association nor the Developer shall have any responsibility or

liability to any Owner because of noise or because of any damage caused to an Owner, his

family, guests, licensees, invitees, employees, agents or the Owner's Lot from the flight
of errant golf balls or from any persons recovering golf balls from Lots. By acceptance of

a deed to a Lot, an Owner waives any claims or causes of action which he, his family,

guests, licensees, invitees, employees or agents may have against the Association or the

Developer arising out of such personal injury or property damage. Further, by acceptance

of a deed to a Lot, an Owner aclaiowledgas that he knows and appreciates the nature of

all rislts both apparent and latent associated with living in a gel! course community, that

such risks may have an adverse effect upon the Owner's enjoyment of his Lot and that the

Owner expressly assumes the risk of personal injury or property damage that may occur in

connection with such risifis. By acceptance of a deed to a Lot, each Owner further agrees

that neither the Developer, nor the Golf Club, nor the Association, nor any other entity

owning or managirig the Golf Club Facilities, or any part thereof, shall be liable to Owner

or to any other person claiming any loss or damage. including without limitation. any

indirect, special, or consequential loss or damage arising from personal injury, destruction

of property, trespass, or any other alleged wrong or entitlement to remedy based upon,

due to, arising from, or otherwise related, in whole or in part, to the proximity of the

Owners Lot to the Golf Club Facilitiu, including, without limitation, any claim arisil'ig in

whole or in part from the negligence of the Developer. the Golf Club, the Association. or
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any other entity owning, managing, or operating the Golf Club Facilities, or any portion

thereof. Each Owner hereby agrees to indemnify and to hold harmless the Developer, the

Golf Club, the Association, or any other entity owning, managing, or operating the Golf

Club Facilities, or any part thereof, against any and all claims described herein and

met-ted by Owner. any member of the Owner's family, the owner's guests, invitees, or

licensee. including all attorney's fees incurred by the Developer, the Golf Club, the

Association, or other entity owning, managing or operating the Golf Club Facilities, or

any part thereof, in deforming or cmtelting any such claim. Nothmg contained in this

paragraph 14.!!! shall restrict or limit my power of the Developer, the Golf Club, the

Association, or any other entity owning, managing, or operating the Golf Club Facilities,

or any part thereof, to change the desist: o! the Golf Club Facilities, or any part thereof,

and such change, if any, shall not nullify, restrict, limit, or impair any covenant or duty of

the Owner contained herein.

14.11Devcloper's Right or Repurchgg. Each Owner must commence

construction of a Dwelling upon his Lot no later than twenty-four (24) months following

the date of closing of the sale of the Lot by the Developer to the initial purchaser of the

Lot (the "Acquisition Date"). and shall complete construction or the Dwelling no later

than thirty (30) montl'is followitig the Acquisition Date. For purposes or this Article,

"commencement of construction" shall be deemed to mean the installation of the

foundation for the primary residential structure oi the Dwelliiig and "completion of

construction" shall be deemed to' mean final completion in accordance with the

requirements of the A.R.B. and the County (includlrg the installation of all landscapitig
and other improvements approved by the A.R.B.), and receipt of a Certificate of

Occupancy from the County.
L'-

in the event that an Owner fails to commence construction, or complete

construction, In accorchnce with the above requirements, the Developer shall have the

option to repurchase the Lot from the Owner. The purchase priceshail be an amount
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eqiial to: the original gross sales price received by the Developer for the Lot, plus
interest thereon at the rate of nine percent (996) per annum calculated from the

Acquisition Date to the date of closing of the repurchase, which purchase price shall be
considered and deemed to be the value of the Lot at the time of the repurchase, includilig

any improvements placed thereon by the Owner. The purchase price shall be paid to the
Owner upon the closing or the repurchase. The re-conveyance shall be by Georgia

Statutory Warranty Deed. subject only to those matters to which title was subject on the

Acquisition Date.

me Developer may, in its discretion, give public notice of its option to

repurchase as provided herein, by recordhig notice thereof in the public records of the

County at any time from and after the date upon which the option becomes exercisable.
Such notice shall not require the joints or execution by the affected Owner.

14.12Develgpment of The Villas. At the discretion of the Developer. the

Villas may be developed under a condominium regime or by transfer of an equity interst
in an interval ownership development. in such event, The Vines may he developed with

one or more condominium associations .for the purpose of maintaining and operatilig
separate facilities to be used exclusively by the Villas' guests. 'mc Golf Club stall have
the right to cmvey portions of the Golf Club Facilities includirg the Villas, or any portion

thereof, to third parties, fi-om time to time, in the Golf Club's discretion.

14.13 fipt_ic_e_. Any notice required or permitted to be given: by this Declaration
shall be given or mode in with: by personal delivery or by certified mail addressed:

to the Developer at: The Orchard
-2. Q. 39:: 1210

Attemlon: aIohn Maggie"
or to Owner at: the last known address' otOvmer as appears

on the records of the Association at the
time of such delivery or mailing.
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or to the Association at: The Orchard Property Owners
Association. lnc.
r. 0. 1270
larkesv 119 G r 2
Attention: Virgil E. Lovell

Any notice given in accordance with the provisions of this swsection shall be deemed to

be effective, it personally delivered, on the date of such delivery. or if mailed by

registered or certified mail, on the thte upon which the retum receipt is signed or

delivery is refused or the notice is designated by the postal authorities as not demon-able,

as the case may be. Eocl1 party may give notice to each of the other partiu of a change

of its address for the purposes of giving notice under this subsection, which thereafter,

until changed by like notice. shall be the address of such party for all purposes of this

Declaration.

14.14 gigs: in addition to this Declaration, the Property shall be subject to

the additional covenants, rstrictions, reservations and other terms and provisions set

forth in the plats of the Property, which plate are recorded or to be recorded in the public

records of the County.

14.15 Gender and Number. The use of the singular herein shall include the

plural, and the use of any gender shall include all genders.
'

14.16 Sever-ability. lnvalidation of any one of the covenants or restrictions

contained herein by judgment or court order shall in no way affect any other provision

hereof, which shall remain in full force and effect.

14.17 Captions. The captions used in this Declaration and exhibits annexed

hereto are inserted solely as a matter of convenience and shall not be relied upon or used

in construing the text of this Declaration or any exhibits hereto or amendments thereof.

[4.18 Effective Date. This Declaration shall become effective upon its

rechrdation in the public records of the County.

-53-

Ernest H. Nations. Jr.. Clerk
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2'1," .fig?«a, 2/4,,ZM By: MERSHAI'I INVESTORS, 136., 1::
"Rotary ublic . , general partner

IN WITNESS HHEREOF, Develoner has cased this Declaration to be executed

this 21st day of November. 1.988.

THE ORCHARD LIMITED PARTNERSHIP,
a Georgia limited partnership

Signed. sealed and delivered this
Ilst day of Hovembtr. 1983.
in the presence of:

By: VEL. INC., its general partner

3:7: 41%,fl
Vifgilfi. Lovell, President

I',My Omission Expires: 2- '3l'- S'}

(aw-anMa!w) e
".I

sure OF GEORGIA )
>

COUNTY OF IMBERSHAM )

The foregoing instrument was acknowledged before me this flat day of November.
1988. by Virgil IE. Lovell, as President of VEL, INC., and John E. Mansfield. Sn,
as President of HABERSHAM INVESTORS. INC.. the general partners of THE ORCHARD

LIMITED PAR'IHERSHIP, a Georgia limited partnership, on behalf of the limited
partnership . I

My Comiesion Expires: 4- 30' {(2

-55...

(fka) Ernest H. Nations. Jr., Clerk
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JOINDER 0F ASSOCIATE!!!

THE ORCHARD PROPERTY OWNERS ASSOCIATION, INC. , a Georgia oot�for�profit

corporation. hereby joins in this Declaration of Covenants and Restrictions for The

Orchard for the sole purpose of agreeing to perform its obligations as contained herein.

Signed. sealed and delivered this 1111: ORCHARD PROPERTY OWNERS ASSUCLM'ION, INC. ,
213: day of Remember. 1988. in a c-orgia not�for�profit corporation
the presence of:

72m ,é/f';'ZL//'
Witnessll I

Virgiy K. Lovell, President

L'! =. J ,

No&:)v Public
1

My.' Camis sion Empires : 8 '/Q "7-7�-

;{.', .- ,'

STATE OF GEORGIA )
)

COUNTY OF HABERSHAH )

The foregoing instrument was acknowledged before In this list doy of November,
1988, by Virgil E. Lovell. the President of THE ORCHARD PROPERTY OHNERS ASSOCIATION. INC..
.3 Georgia not-for-profit corporation, on behalf of the corporation.

My Commission Expires: E ' li- q 1
Notary Public

_55_

(fka) Ernest H. Nations, Jr.. Clerk

'45
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JOINDER 0F FRED LOWELL

FRED LDVELL, a :esident or Habershnm County, Georgia, hereby joins in this
Declaration of Covenants and Restrictions for The Orchard for the sole purpose of

agreeing to subject the Property to the foregoing covenants and restrictions.

Signed, sealed and delivered this
213: day of November. I988.
in the presence of:

r"?flax. M71.
Witness_ MEL" awmay 1.03511.\i

\
- i!

Nutaty Public
:

Hy Canmission Expires:

L.

-56�-. x

lfka) hrnest H. Nations, Jr.. Clerk

ll-GJ.
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EXHIBIT A

THE PROPERTY

ALL THAT TRACT or parcel of land lylng and being in Land Lots 95. 96. 115. 116, and
117 of the 13th Land District of Habereham County. Georgia. containing 735.1 acres,more or less, as shown on a plat of survey made for "The Orchard" by Hubert Lovell,R. 5., under date of July 22. 1988. revised under date at September 16, 1988. andfurther revised under date of October 3]. I958, a copy of said plat being of recordin the office of the clerk of Superior Court of Habersban County. Georgia. in FlatBook 26. Page III, to which said plat and the record thereof reference is herebymade for a more complete description.

GEORGIA, HABERSHAM COUNTY, CLERK'S OFFICE. SUPERIOR COURT
Filed for record Nov 21, 1988 at 10:30a.m.

(fka)

nka)

Recorded Nov. 21, 1988

Ernest'w. Nations, Jr., Clerk

_ .

fiflfliifi$$rrofiacx'mn16
F'L' 3"; 150""19 _"

- .�
FE'lU?'--�J=D

-57.
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11:...

I."

" . .1. '1'"
.' "WJLP:5" '

GEORGIA. HABERSBAH COUNTY.

The indebtedness referred to in that certain Deed to Secure Debt fro:

aayne Richard hence to Hebershana Bank. dated October 27. 1976, and of record

in Deed Book 1&8. Page 138. in the office of the Clerk of the Superior Court

of Haberahul County, Georgia. having been paid in full. and the undersigned

being the present record holder and owner of such deed. the Clerk of such

Superior Court to authorized and directed to cancel that deed of record.

In m'mzss UHEREOF. the undersigned has set its hand and seal. this

1335!]. day of NOVember. 1988.

HABERSBAH sang (SEAL)

4'-' 3y: 45;.4455 4555c2é313at k93~rielea,

' fittest: ,

Signed. sealed and delivered
on the date above shown.

AggLt I?" 111'!

o tn 3

-

E 5eta y Pu c

Hy Cm. Expires: '

.
-' l .

I.

'
I

Notary Pubuc. Whitman Coumy. Georgie

My Gamma-m August 26. 1990

GEORGIA, HABERSHEM COUNTY, CLERK'S OFFICE, SUPERIOR COURT
Filed for record November , 1988 at m. Recorded Nov 1988

lfka)
'

Ernest H. Nations. Jr., Clerk

M)

}'/W/
2111

\\
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GEORGIA, HABERSHAM COUNTY Bill No. 1126
CITY or CORNELIA

The tax £1. ta. (5) against the property of C. Howard M05:2" in the City or Cornelia evidenced
by lien which appears of record among the records of the

_clerk of Superior Court of Habersham County, Georgia, in -..General Exewtion Docket No. -13 , Page 57 ,To Wit:

'1

having béen fully paid and satisfied, the Clerk of SuperiorCourt of Habersham County, Georgia, is authorized anddirected to mark said lien (a) canceled and satisfied insofaras the same pertains to property shown thereby as being owned"Y Moss - " '

This 18th day of November , 19 RR

-fl£;o:229%€2
Secretary of the City Commiseionof the City of Cornelia, Georgia

39.th , "time.mwmhManama-nu:usmduhaamm. summmimutua:.

inmwawas-ezWWRM::ucmtopJatof"mm mm" '3 an» ox'uhi-i: oi'
_ nuidtmtdhdmm mm'm�mH?mm .Souhnutlurlardoo!WWIHMHO. 1. .19'1":th(Miro-tam:mmwfismatmmmu. #0. umcw)r~€;uwm Wan» o. r. anal, andWE

"Magma: \diiflhilWinMMfloof can esaaflmo

Ho

f":
-_

tfli'its: 5'1� ya},.

u'iuUfls JO? _l . cm M...
_

' ' " ' FFICE SUPERIOR COURTGEORGIA. HABERSHAM COUNTY. CLERK S 0 ,
r d Nov. . 1988Filed for record November . [988 at m- Reco de

1.711% z/
.' e2;

H. Nations. Jr., Clerk=0 ffka) Ernest

"m
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,deScribed as follows: .

"KI-m
GEORGIA, HABERSHAM COUNTY 8111 No. 806
CITY OF CORNELIA

The tax £1. fo.(e) against the property 0: czaune a
Eritig P Holland in the City or Cornelia evidenced

by lien which appears of record among the records of the
Clerk of Superior Court of Habershan County, Georgia, in
General Execution Docket No. 10 , Page 3a ,
To Hit:

'11]. that tract oz'pazcei or land lying and being in Land Lot No. 139 of the 10thLand District,G.M., unberchan County,Ceorgia, and'pore'partioularly v.-.

BEGINNING at an iron pin corner on the southeast side of hyrl Drive at the northeast corner of Lot No.22 of the Pine Crest Subgivisionxthence running alongthe southeast side of said Myrl Drive.North 59 00' East 100 feet to an ironpin corner; thence running along the west line to not No. 20. South 31°00 East '-
129 feet to an iron pin corner; thence running along the north line of Lot No.8.South 59° OO'West 100 feet to an iron pin corner;thence.running along theEast line of Lot No. 22, North 31° 00' West 129 feet back to the iron pin pointof Beginning on the Southeast side of Myrl Drive and being all of Lot no. 21 ofPine Crest Subdivision.all according to Plat and survey by J.G. King, Ga. '

Reg. No. 679, a copy of said plat being of record in the Office of the Clerk ofSuperior Court of Haberrhan County, Georgia, in plot book 12. page 4.:eferoncnbeing made to said plat and survey and made a part of this description.

having been fully paid and satisfied, the Clerk of Superior
Court of Habersham County, Georgia, is authorized and
directed to mark said lien(s) canceled and satisfied insofar
as the same pertains to property shown thereby as being owned
by Claude & Britta 3-! Holland . '-
This Grh day of nnfcmrgr _. 1283

Secretary e City Commie
2..:_: E t9_9§.

muons. JR. 690
Tl

ERREST

_GEORGIA. HABERSHAM COUNTY CLERK' 5 OFFICE SUPERIOR COURTFiled for record November , 1988 at m. Recorded Nov. . I983
{fka) Ernest N. Nations. Jr., Clerk

_'___�l
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ALL THAT
District

GEORGIA, marksman COUNTY 8111 No. 1271
CITY OF CORNELIA

The tax ii. fa. is) against the property of Er] Dmlfilas 5,

in the City of Cornelia evidencedGhjJ 1' F'

by lien which appears of record among the records of the
Clerk of Superior Court of Hebershan County, Georgia, in
General Execution Docket No. 10 , Page 79 ,
To Wit: '

TRACT or parcel of land lying and being in Land Lot 13B of the 10th Land
of Habersham County. City of Cornelia, Georgia. as shown on a plat of survey

prepared by "an Lewallen. Registered Surveyor. under date of May 20. 1985, a copy
of said plat being of record in mg office or the clerk of Superior Court of Babel-shun
Comty. Georgia, in Plat Book a[ . Page 1,52 . and being more particularly described
'n follows I BEGINNING at an iron pin corner on time southeast right of way line of
800°C Drive said corner being cannon to lots 9 and lo: thence along the right of
way line in a northeasterly direction 133.9 feet to the iron pin corner cannon to
Lots lo end 11.- thence along the line common to lots 10 and 11 s. 10' 47' a. 131.6
feet to an iron pin corner omen to lands now or formerly of Clay Strange; thence
along the line of lands of strange S. 50' 26' H. 185.1 feet to an iron pin corner
cannon to Lots 9 and 10 II. 21' 35' w. 171.4 feet to the Point of Beginning, containing
0.53 acre, more or less.

The above described property is not 10 of Shallow Creek Subdivision.

having been fully paid and satisfied, the Clerk of Superior
Court of Habersham County, Georgia, is authorized and
directed to mark said lients) canceled and satisfied insofar
as the same pertains to property shown thereby as being owned
by 23:1.2anaiae_;_nail_x Pruitt . n

"1' 21.2�� day of Events? . 19 an

Secretary of the city Commission
of the City of Cornelia, Georgia

' 21 D�-�V 1'
"JAN-.21.,"

It _&i-2 tagaqi _¥g..

GEORGIA, HAEEiEfifiH couurv, CLERK'S OFFICE, SUPERIOR COURT
Filed for

(fka)

record November . 1988 at m. Recorded Nov. . 1988

Ernest H. Nations, Jr., Clerk

_.

1/47

"we

71.,
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GEORGIA, Imsnnsmm calm-n Bill No. 600
CITY OF CORNELIA

The tax £1. fa.(s) against the property of wjnjg gun's"
in the City of Cornelia evidenced

by lien which appears of record among the records of the
Clerk of Superior Court of Habersham County, Georgia, in
General Execution Docket No. -10 , Page 3e ,
To wit: '-

An that lot, tract or woe]. or land lying and being in land lot
173 of the 10th Land District and in the City of Cornelia, in
Hebmham County, Georgia, known and distinguished as Lute Noe.
Nine (9) am Ten (10) oi' Block Five (5) of Park View Heights
Subdivision to the- City of Cornelia, ccoordhng to survey and plot
of Ethan Phflbrick, acted October 31, 1912, and no" mu:
ascribed as follows: WINNING at irm pin corner on Gz-and
Avenue, fomrly Peachtree Road, with lands of Willie and Georgia
Garrison; thence along Grand Axenue in.e southeasterly direction
250 feet, more or less, to intersection of Grand Avenue and
Hahn-sham Terrace; thence in a mrtheriv direction along heel-sham
Terrace 213 test, more or loss to corner with lot No. 8 of said
subdivision; thence with Int No 8 in e. westerly direction 51
feet, more or less, to corner with lot No. 10; thence with lot
No. 10 in a mrthwceterly direction 100 feet, more or less, to
corner with lot No. 11; thence with Int Re. 11 in a southwesterly
direction 170 feet, more or less, to corner on Grand Avenue, the
point of beginning.

having been fully paid and satisfied, the C].erk of Superior
Court of Haberehan County, Georgia is authorized and

directed to mark said lion's) canceled and satisfied insofar
as the same pertains to property shown thereby as being owned

by Will;'§ ga'rison -

This 9th day of N93513:.g: , 19 go

'

Secretary of the Cit Commission
of the City of Cornelia, Georgia

SAT""-'iED "11... =2 9' '3 5/»�- ----~ �-"'/� .-

Wrfé'ATIQNS. JR. (333 -

""

"GEORGIA,"HWEM COUNTY, CLERK'S OFFICE, supzmon counr
Filed for record November , 1988 at In. Recorded Nov. . 1988

(fka) Ernest M. Nations. dr., Clerk

(Z.

MES"
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GEORGIA, HABSRSHAM COUNTY Bill Number
01293

CITY OF CORNELIA

The tax £1. £a.(sl against the property or Ba:1:}, 5 need
in the City of Cornelia evidenced

by lien which appears of record among the records or the

Clerk of Superior Court of Habershan County, Georgia in

General Execution Docket No. 10 . Page 73 ,

To Hit:

All that tract or parcel of land beginning at a corner on
the northerly side of Grand Avenue and running thence 110
fact, more or less, along lands of Garrison to Corner;
thence in a westerly direction 81. 8 feet, more or less,
along lands of Lovell to corner; thence in a southerly
direction 168. 3 feet more or less, along lands of Claxton
to corner; thence in an easterly direction 90. 6 feet
along the northerly side of Grand Avenue to the point of
beginning.

having been fully paid and satisfied, the clerk of Superior
Court of Habersham County, Georgia, is authorized and

directed to mark said lients) canceled and satisfied insofar
as the same pertains to property shown thereby as being owned

bY.__natzinia_S_Besé -

This 31-]; day Of Whey . 19 93

1/4a_;%24ku44/2ag
Secretary of the City'kdmmission
of the city of Cornelia, Georgia

/' 93:99

GEORGIA, HABERSHAM COUNTY CLERK' S OFFICE, SUPERIOR COURT
Filed for record November . 1988a n. Recorded Nov- . 1988

(fka) Ernest H. Nations. Jr.. Clerk
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m TO THE nscmarron 0F covanms Ann RESTRICTIONS. nude end

executed this 13th day of March, 1989, by 'flIB 011cm» LIKITED PARTNERSHIP, a

Georgia United partnership. ("Developer"). Joined by m oncmn PROPERTY

("HEIRS ASSOCIATION, 1310., e Georgia not�for-profit corporation. and by HE!)

IOVELL a resident of Habershan County, Georgie:.3
'-

Il I I ll 2 S s I 1' ll :

THAT WHEREAS. the Parties hereto have heretofore executed a Declaration

of Gwenants and Restrictionl for The Orchard dated Nave-her 21. 1988,

recorded in the office of the Clerk of Superior Court of Hohershm County.

Georgia. in Deed Book 240, Page £19. at seq-3 and L,

WHEREAS. none of the property subject to the Doclng'i'uu 0! Covenants

and Restrictions for The Orchard has been sold. and the forties hereto

deeire to amend said covenants prior to the sale of any of slid property.

BO". THEnEPDRB. the Parties hereto hereby declare that the Dec-laration

of Corenanto and lestrictions dated Mvenber 21. 1988. recorded in the

office of the Clerk of Superior Court of Hahn-ohm County, Georgia. in Deed

Book 2'0, Page 619, et seq.. is hereby encoded as follows:

1.

By deleting paragraph No.12 in its entirety.

H
z.

By adding thereto a new paragraph to be designated and to read as

k}; follows:

"8.1.29.1 Heat Pumps. Developer, in orfier to seeIu-e underground

l'

'
_ ._, Ernest H. Nations, Jr., Clerk

.0
7

Ag
re
em

en
t
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Hiring. entered into an agreement with Babel-shun Electric mmbership
CorporAtian.that :11 residences constructed within The Orchard would be
heated with electric heat pups. In the event the owner of any lot vithin
The Orchard desires to construct a dwelling which 15 to be heated and. cooled
other than by an electric heat pump. the owner 0! such lot shall he required
to reimburse Habetem Electric Membership Corporation for his pro rat-
shue of the cost of installation of underground wiring, as such costs may
be determined by Hahershan Electric Membership Corporation."

In urmzés HHEREDF. Developer ms caused this Declaration to be

executed this 13th day of March. 1989.

Signed. sealed and delivered thil THE ORCHARD LIlflTED IARTNERSHIP,
13th any of Mat-eh, 1989, in the a Georgi: limited partnership
presence of:

By: V5]... INC., its general partner

0m e Xtw'wm.
Witness J Virgil E. Lovell. President

' By: mnnsm msmns. mc.. 1::
ate Public ganeral pttne:

F17; .Cmisa ion Expires : 'l- 3 (-7 ?

Ernest M. Nations, Jr., Clerk

Zé»

(9-145.
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JOINDER 0F ASSOCIATION ~..

THE ORCHARD PROPERTY OWNERS ASSOCIATION, INC.. 1 Georgia not-Eor-prnfit '

,/
corporation. hureby joins in this Declaration of Covennntn and Restrictions '

for The Orchard for the sole purposc of agreeing to pattern its obligations

as contained herein.

Signed. sealed and delivercd this THE oncwum noun-n mans .' .-

13th day of March, 1989, in tho ASSOCIATION. 1216.. a Georgia} "3 '.¢ 6 .'
_

pres-nee of: not-for�profit corporation I 5:. l'
v 3

I m r ">:'-"'(
' "~

~ ! _"v_l' 'n' '_.'

II

M By: A: . flap" "/3
. Witness Virfll E. Lovell. President

la the
fly M18810" Expires: 4" 3""?2
CQLMMaJ and7M

LIIIL-Jh u. tiuynnu. u|.. ulcuh

I
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JOINDER OF FRED LOVELL

mu non-11.1.. A resident of nabexshan County, Georgie. hereby joins in

this Decleretian of Covenants and Restrictions for The Orchard for the sole

purpose of esteem: to subject the Property to the foregoing coVenents and

restrictioni.

Signed. sealed and delivered this
13th day of March, 1989. 1a the
presence of:

cm a; (m)
Vitus: s

fifluflé Z
otar Public.

My. Contagion Expires: 4- 349 g 7
-.|

ERSMAM CO'JNtV

s'fi'gm'on'
(.5127 !

CLERK
axiom" -c:.oc*"'""

PDEDTM119,-rco ~ ""
,fiwemzo

'5
CLERK

S OFFICE. SUPERIOR COURT
939 at q;02)agn. Recorded Marcha¢1989.

Ernest H. Nations, Jun, Clerk

3m
i.

GLOW-
9.0

GEORGIA. HABERSHAIII COJIITV E ERK'
Filed for record Maren ii )

{fka}



SECOND AMENDMENT TO

DECLARATION OF COVENANTS AND RESTRICTIONS

FOR

THE ORCHARD

AMENDMENT TO THE DECLARATION OF COVENANTS AND RESTRICTIONS, made and

executed this 5th day of April, 1989, by THE ORCHARD LIMITED PARTNERSHIP, a

Georgia limited partnership, ("Developer"), joined by THE ORCHARD PROPERTY

OWNERS ASSOCIATION, INC., a Georgia not-for-profit corporation, and by FRED

LOVELL a resident of Habersham County, Georgia;

WITNESSETH:

THAT WHEREAS, the Parties hereto have heretofore executed a Declaration

of Covenants and Restrictions for The Orchard dated November 21, 1988,

recorded in the office of the Clerk of Superior Court of Habersham County,

Georgia, in Deed Book 240, Page 419, et seq.; and

WHEREAS, the Parties hereto have heretofore executed a First Amendemnt

to the Declaration of Covenants and Restrictions for The Orchard dated March

13, 1989, recorded in the office of the Clerk of Superior Court of Habersham

County, Georgia, in Deed Book 244, Page 25; and

WHEREAS, none of the property subject to the Declaration of Covenants

and Restrictions for The Orchard has been sold, and the Parties hereto

desire to amend said covenants prior to the sale of any of said property.

NOW, THEREFORE, the Parties hereto hereby declare that the Declaration

of Covenants and Restrictions dated November 21, 1988, recorded in the

office of the Clerk of Superior Court of Habersham County, Georgia, in Deed

Book 240, Page 419, et seq., is hereby amended as follows:

1.

By deleting paragraph 14.11><1 its entirety.

Exhibit A



JOINDER OF ASSOCIATION

THE ORCHARD PROPERTY OWNERS ASSOCIATION, INC., a Georgia not-for-profit

corporation, hereby joins in this Declaration of Covenants and Restrictions

for The Orchard for the sole purpose of agreeing to perform its obligations

as contained herein.

Signed, sealed and delivered this

5th day of April, 1989, in the

presence of:

Witness

MJL-

THE ORCHARD PROPERTY OWNERS

ASSOCIATION, INC., a Georgia

not-for-profit corporation

By, ae.U
Virgin. E. Lovell, President

<£
Notary Public ~ ttnrtWw wfr* Wtr. W. 1992
My Commission Expires :5L-

Exhibit A



IN WITNESS WHEREOF, Developer has caused this Declaration to be

executed this 5th day of April, 1989.

Signed, sealed and delivered this

5th day of April, 1989, in the

presence of:

THE ORCHARD LIMITED PARTNERSHIP,

a Georgia limited partnership

By: VEL, INC., its general partner

Witness VirgiJ E. President

Notary Puerile

Mx Commission Expires:,

MY COMMISSION EXPIRES DEC. 16,1991

: HABERSHAM INVESTORS, INC., its

meral partner

E. Mansfield, S

Exhibit A



JOINDER OF FRED LOVELL

FRED LOVELL, a resident of Habersham County, Georgia, hereby joins in

this Declaration of Covenants and Restrictions for The Orchard for the sole

purpose of agreeing to subject the Property to the foregoing covenants and

restrictions.

Signed, sealed and delivered this

5th day of April, 1989, in the

presence of:

Witness [J

>feai^Public

My Commission Expires: */'-3rf<-<2f
7

am£sl (SEAL)

GEORGIA. HA3ERSHAM.C01JNTY
CESUCTOFFICE. SUPjftOR. C0£3T
FILED FOR R&CQgD -^f^U-
MX*-*
RECORDED

JNBCBOOKNp.

Exhibit A
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THIRD AMENDMENT TO mE'i"EST W. HAT!
U

DECLARATION or comm AND RESTRICTIONS rono R

THE ORCHARD

This THIRD AMENDMENT (hereinafter referred to as the "Amendment') to til
Declaration of Covenants and Restrictions for the Orchard (hereinaiter referred to as the
'Declaration') is made on this 22nd day of Aueusr , 1994.

WHEREAS. TheOrchard Limited Partnership. a Georgia limited partnrship (hereinafter
referred to as the 'Develowr'), joined by The Orchard Property Owners Association. Inc.. a

Georgia not-for-profit corporation (hereinafter referred to at the 'Associution") and by Fred
Lovell, a resident of Habershant County. Georgia (hereinafter referred to as "Lovell"; have
heretofore executed a Declaration of Covenants and Restrictions for The Orchard, dated
November 21. 1988. and recorded in the office of the Clerk of the Superior Court ofHabersham
County, Georgla. in Deed Book 240. Page 419. et at]; and

WHEREAS. the parties hereto have heretofore executed a First Amendment to the
Declaration of Covenants and Resuicrions for the Orchard on March 13, 1989. recorded in the
Office of the Clerk of Superior Court of Habershatn County. Georgia in Deed Book 244. Page
25; and

WHEREAS. the parties hereto have heretofore executed a Second Amendment to the-
Declaration of Covenants and Restrictions for the Orchard dated April 5. 1989. recorded in the
Office of the Clerk of Superior Court. Habersharn County, Georgia. in Deed Book 344, Page
396: and

WHEREAS, in aeoordartce with Section 2.2'of the Declaration. Developer may-. at any
time or from time to time. subject additional property to the Declaration by recording in the

public records of Habersham County, an Amendment to the Declaration describing such
additional property: and

WHEREAS. Developer desires to amend the Declaration for purposes of submitting
additional property to the Declaration so that such property will be subject to the restrictions.
voting rights, maintenance requirements. user fees, dues and other provisions pertaining to the

Property; and

WHEREAS, the property described herein on Exhibit 'A". being Section VI], Lots 1-73,
attached hereto and incorporated herein by this reference shall be subject to the Declaration; and

14')'

[LoprgLAt

"hula" 0" GO
5""! am

NSJ

EIIEESSEIE_..___
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WHEREAS, the Developer still owns property within The Orchard and has the right to

reasonably amend the Declaration pursuant to Section 14.2.2 of the Declaration; and

WHEREAS, the Developer desires to amend the Declaration as set forth herein: and

WHEREAS. this Amendrrtent was approved and adopted by the Developer:

NOW THEREFORE. the Declaration is hereby amended as follows:

1. By adding a new Secrion 1.27 to Article I, which shall read as follows:

1.27 "Turnover 1231;" shall mean and refer to the date of transfer of the

management and control of the Association to the Members of the Association by the Developer.
which shall occur upon the sale of the last let in The Orchard.

2. By deleting in its entirety Section 4.5 of Article 4 and substituting in its place a new

Section 4.5 which shall read as follows:

4.5 Qmr's Easel-mt of Enjgy'merit. Every Owner shall have a right and

easement of enjoyment in and to the Common Property subject to any restrictions. limitations,
or provisions contained in this Declaration. Such right and easement may be exercised by the

Owner. the members of his family. and his tenants. licensees and invitees, subject to such

reasonable regulations and procedures as may be adopted by the Board ofDirectors. An Owner

may assign to the tenant of his hot all rights of access to and use of the Common Property so

that such tenant. his family and guests shall be entitled to access to and use and enjoyment of the
Common Property on the same basis as the assignor and his family and guests. The

aforementioned right and easement of enjoyment shall be appurtenant l0 and shall pass with the

title to every Lot subject to the easements. reservations, tights and provisions herein.

3. By adding Section 6.14 to Article VI, which shall read as follows:

6.14 Computation of General Assessmeng.

(a) it shall be the duty of the Board at least forty-five (45) days prior to

the commencement of a fisml year to prepare a budget covering the estimated costs of operating
the Association and the Properties during the coming year. The Board shall cause a copy of the

budget and the assessments to be levied therefrom to be available to all members at a central

location on the Properties at least twenty (20) days prior to the annual meeting of the

Association. The budget and assessment established therefrom shall become and be effective

unless objected to in writing executed by at least a majority of the total Association eligible vote

and delivered to the Board of Directors no later than ten (10) days prior to the effective date of
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the proposed budget. Norwithsumding the foregoing. in the event that the membership
disapproves the proposed budget or the Board fails for any ratson so to determine the budget for
the succeeding year. then and until such time as a budget shall have been determined. as

provided herein or by the procedure herein described repeated as need be. the budget and

assessments in effect for the current year shall continue for the succeeding year.

(b) Despite anything else contained herein. the amount of the budgeted
assessment in any particular year may be increased by the Board of Directors of the Association
in a succeeding year without need of making the budget available for disapproval by the

members. and without membership consideration. so long as the proposed assessment does not

exceed the current "maximum allowable assessment amount. " The current "maximum allowable
assessmem amount shall be determined as follows:

Take the difference between the consumer price index, as established by
the Consumer Price index for Urban Wage Earncrs and Clerical Workers. Atlanta, Georgia. all
items. ("Index"). for Augusr of the year under consideration and the consumer price index as
established by the Index for August. 1994. attd divide such difference by the consumer price
index as established by the Index for August, 1994. Thereafter. the resulting quotient is to be

multiplied by one hundred. This resulting quatient expressed as a percentage. multiplied by the
assessment existing in August, 1994, is the amount by which the assessment in existence may
be increased. such increased amount being the current maximum allowable assessment amount.

4. By deleting in its entirety Section 7.2 of Article '7. leaving Section 7.2.1 and Section
7.2.2 intact. and substituting a new Section 7.2 which shall read as follows:

7.2 Amiat'gn Respgfiihility. The Association or its duly authorized agents
shall maintain, repair and replace all portions of the Common Property. This maintenance shall

include, but not be limited to. maintenance, repair. and replacement, subject to any insurance
then in effect. of all streets. sidewalks. curbs. trails. parking lots. drainage. water or sewer

systems. facilities aritl amenities, landstapiiig, and any other improvements situated upon the

Common Property. Subject to the limitations ofSection 7.2.3 below. the Association shall also

repair incidental damage to any Lot resulting from performance of work which is the

responsibility of the Association.

5. By adding Section 1.2.3 and Section 1.2.4 to Article 1, which shall read as follows:

7.2.3 The Association shall not be liable for any injury or damage to any

person or property (a) caused by the elements. (b) caused by any Owner or any other person,
(c) resulting from any utility. rain. water, snow, ice or surface water which may leak or flow
from any portion of the Common Property. or (d) caused by any pipe. plumbing. drain. conduit.

appliance, equipment. sewrity system. or utility line or facility. the re3ponsibility for the

maintenance of which is that of the Association. becoming out of repair or otherwise leaking.

3
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The Association shall not be liable to any Owner for loss or damage, by thefi or otherwise. of
any property whid'r may be stored in or upotr any portion of the Common Propmty.

7.2.4 No diminution or abatement of assessnIem shall be claimed or
allowed by reason of any alleged failure of the Asoeiation to take some action or to perform
such function required to be taken or perforrned by the Association under this Declaration. or
for inconvenience or discomfort arising from the making of improvements or repairs which are
the responsibility of the Association, or from any action taken by the Association to comply wirit
any law. ordinance. or with any order or directive ofany municipal or governmental authority,
the obligation to pay each such assessment being a separate and independent covenant on the part
of each Owner.

6. By deleting in its entirety Section 8.1.1 of Article 8 and substituting in its place a new
Section 8.1.1 which shall read as follows:

8.1.1 WM.111¢ lots at The Orchard shall be and are
restricted exclusively to single-family residential use and no trade or business of any kind may
be conducted in or from a hot or any part of the Property either as a primary or accessory use
of either the Lot or any portion of the Property: provided. however. an Owner or occupant may
conduct accessory business activities on the Lot so long as the Lot is improved witit a Dwelling
and (a) the existence or operation of the business activity is not apparent or detectible by sound
or smell from the exterior of the Dwelling; (b) the business activity does not regularly involve
an unreasonable number of persons or vehicles coming on to the Property who do not reside on
the Property; is) the business activity would not include having any tools of a particular trade
stored or placed in any area outside the Dwelling located on the Lot; (d) the business activity
conforms to all zoning requirements for the Property; and (e) the business activity does not
require use of common element utilities or does not constitute a nuisance or a hazardous or
offensive use. as may be determined in the sole discretion of the Board of Directors. The
foregoing restrictions as to residential use shall not, however. be construed in such a manrter as
to prohibit an Owner or his tenant, ifany, from (i) maintaining his personal professional library,
(ii) keeping his personal business or professional records or accounts. (iii) handling telephone
calls. facsimile communications or correspondence relating to his or her business or profenion.
Such uses are expressly declared customarily incidental to the principal residential use and do
not violate these restrictions.

7. By deleting in its entirety Section 8.1.2 of Article 8 and substituting in its place a new
Section 8.1.2 which shall read as follows:

8.1.2 91'] and Mining ngm'm s. No oil drilling or development
operations. water wells. soil refitting, quatryirtg, or mining operations of any kind shall be
permitted upon or in any Lot, nor shall oil wells, tanks. tunnels. mineral excavations, or shafts
be permitted upon or in any Lot. No derrick or other structure designed for use in boring for
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oil. water. natural gas. or minerals shall be erected. maimined, or permitted upon any but.

8. By deleting in its entirety Article 10 and substituting in. its place a new Article 10 which
shall read as follows:

AR'I'lCLE 10

INSURANCE AND CASUALTY 0R LIABILITY LOSSES

10.1 W. The Association's Board of Directors or its duly
authorized agent shall have the authority to and shall obtain fire insurance for all insurable
improvements on the Common Property against loss or damage by fire or other hazards.
vandalism, and malicious mischiel'. This insurance shall be in an amount sufficient to cover the
full replacement cost of any repair or reconstruction in the event of damage or desuuction from
any such hazard. The Board shall also obtain a public liability policy applicable to the Common
Property covering the Association. its officers, directors. members. and agents. The public
liability policy shall have at least a One Million Dollar ($1,000,000.00) each occurrence limit
(combined single limit for bodily injury and property damage). Two Million Dollar
($2,000,000.01) general aggregate. combined single limit. and Two Million Dollar
($2,000,000.00) products/completed operations aggregate. combined single limit. Unless
otherwise provided by the Board of Directors. the cost of all such insurance coverage shall be
paid from the Common Expenses. Each insurance policy may contain a deductible. and the
amount thereof shall be added to the face amount of the policy in determining whether the
insurance at least equals the full replacement cost. The Association may allocate equitably the
payment of a reasonable insurance deductible between the Association and the Owners affected
by a casualty against which the Association is required to insure. provided. however. that the
amount of deductible which can be allocated to any one Owner shall not exceed $1,000.00 per
casualty loss.

All such insurance coverage obtained by the Board of Directors shall be written
in the name of the Association. as Trustee. for the respective benefitted parties, as further
identified hereinbelow. Such irsurance shall be governed by the provisions hereinafter set forth:

10. l. i All policies shall be written with acompany licensed todo business
in the State of Georgia and holding a rating of "A-Xl" or better in the Financial Category as
established by A.M. Best Company. Inc, if available. or, if not available. the most nearly
equivalent rating.

10.1.2 All policies on the Common Property shall be for the benefit of
the Association and the Owners and their mortgagees, as their interests may appear.
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[0.1.3 Exclusive authority to adjust losses under policies in force on any
portiort of the Property. including the Common Property. obtained by the Association shall be
vested in the Association's Board of Directors: provided. however, that no mortgagee having an
interest in such losses may be prohibited from participating in the settlement negotiations. ifany,
related thereto.

10.1.4 In no event shall the insurance coverage obtained and maintained

by the Association's Board of Directors hereunder be brought into contribution with insurance

purchased by individual Owners, occupants, or their mortgagees, arsi the insurance carried by
the Association shall be primary.

10.1.5 The Association's Board of Directors shall be required to make

every reasonable effort to secure insurance policies that will provide for the following:

(i) a waiver oi subrogation by the insurer as to any claims

against the Association, the Board of Directors, the officers of the Association. agents and

employee of the Association. the individual Owners and their respective families, tenants.
servants, agents, and guests;

(ii) a waiver by the insurer of its rights to repair and reconstruct
instead of paying cash;

(iii) that no policy may be canceled, invalidated, or suspended on
accountof any one or more individual Owners. or their respective families, tenants. agents and

guests. or on account of any defect or of the conduct of any director. officer. or employee of
the Association without a prior demand in writing delivered to the Association and to all

mortgagees to cure the defect or to cease the conduct and the allowance of a reasonable time
thereafter widtin which the defect may be cured;

(iv) a waiver of the insurer's right to cancel withottt first giving
thirty (30) days prior written notice of such cancellation to the Association and to any mortgagee
to which a mortgagee endorsement has been issued;

(v) that any "ether insurance" clause in any policy exclude
individual Owners' policies from its operation; and

(vi) all liability insurance policies shall contain cross-liability
endorsements to cover liability of the Association to an individual Owner and shall also name

the Developer as an additiortal insured.

10. [.6 it shall be the responsibility of each Owner at his own expense.
to provide public liability. property damage. title. and other insurance witit respect to his own
Lot. The Association's Board of Directors may require all Owners to carry public liability and

property damage insurance with respect to their respective Lots and to furnish copies of
certificates thereof to the Association.
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In addition to the other insurance required by this section, the Board shall obtain.
as a Common Expense, worker's compensation insurance, if and to the extent necessary. and a
fidelity bond or bonds (provided that the Property includes Lots upon which financing exists that
is held or serviced by any financial agemy, corporation, or secondary mortgage market
enterprise which requires the maintenance of such fidelity bond) on directors. otfieers and
employees of the Association, and other persons who handle or are responsible for handling the
Association funds. The amount of fidelity coverage shall be determined in the directors' best
business judgment, but may notbe less than three (3) months' assessments, plus reserves on hard
if such bond is obtained. Bonds shall contain a waiver of all defenses based upon the exclusiott
of persons serving without compensation and may not be canceled or substantially modified
without at least ten (10) days' prior written notice to the Association.

10.2 W. Proceeds of insurance policies shall be disbursed as
follows:

(a) If the damage or destruction for which the proceeds are paid is to be
repaired or reconstructed. the proceeds, or such portion thereof as may be required for such
purpose, shall be disbursed in payment of such repairs or reconstruction, as hereinafter provided.
Any proceeds remaining after defraying such costs of repairs or reconstruction, or in the event
no repair or reconstmtion is made after making such settlement as is necessary and appropriate
with the affected Owners or Owners and their mortgagee(s). as their interests may appear, shall
be rerained by and for the benefit of the Association. This is a covenant for the benefit of any
mortgagee of any part of the Property and may be enforced by such mortgagee.

(b) If it is determined, as provided for in Section 10.3 herein, that the damage
or destruction for which the proceeds are paid shall not be repaired or reconstructed. available
proceeds shall be disbursed in the manner as provided for excess proceeds in subsection (a)
hereinabove.

10.3 W.
10.3.] immediately after the damage or destruction by fire or other casualty to

all or any part of the Property covered by insurance written in the name of the Association. the
Board of Directors or its duly authorized agent shall proceed with the filing and adjustment of
all claims arising under such insurance and obtain reliable and detailed estimates of the cost of
repair or reconstruction of the damaged or destroyed property. Repair or reconstruction, as used
in this paragraph. means repairing or metering the property to subsmntially the same condition
in which it existed prior to the fire or other casualty.

10.3.2 Any damage or demotion to the Common Property shall be repaired or
reconstructed unless at least seventy-five percent (75%) of the total vote of the Association and

'

the Developer shall decide within sixty (60) days after the casualty not to repair or reconstruct.
If for any reason either the amount of the insurance proceeds to be paid as a result of such
damage or destruction. or reliable and detailed estimates of the cost of repair or reconstruction,
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or both. are not made available to the Association within said period, then the period shall be
extended until such information shall be made available; provided. however. that such extension
shall not exceed sixty (60) days. No mortgagee shall have the right to participate in the
determination of whether the damage or destruction shall be repaired or reconstructed.

10.3.3 [n the event that it should be determined in the manner described above
that the damage or destruction shall not be repaired or reconstructed and no alternative
improvements are authorized, then and in that event the Property shall be restored to its natural
state and maintained as an undeveloped portion of the Property by its respective Owner or
Owners in a neat and attractive condition.

10.4 Repair and Rmngtgggtigg. if the damage or destruction for which the insurance

proceeds are paid is to be repaired or reconstructed and such proceeds are not sufficient to defray
the cost thereof, the Board of Directors shall. without the necessity of a vote of the Association's
members, levy a special assessment against all Owners ultimately responsible for the payment
of the policy premium in the same proportion as an Owner's assessment bears to the
Association's budget. Additional assessments may be made in like manner at any time during
or following the completion of any repair or reconstruction. If the funds available from
insurance exceed the cost of repair, such excess shall be deposited to the benefit of the
Association.

10.5 By virtue of taking title to a Lot. mh Owner
covenants and agrees with all other Owners arid with the Association to carry all risk casualty
insurance in respecr to improvements on his or her Lot. Each Owner further covenants and

agrees that in the event of a partial loss or damage and destruction resulting in less than total
destruction of any structure located on a Lot. he or she shall proceed promptly to repair or
reconstruct the damaged structure in a manner consistent with the aesthetic appearance and

quality of the original construction. In the event that any improvement on any Lot is totally
destroyed or rendered uninhabitable or unusable and the Owner thereof determines not to rebuild
or reconstruct, then that Owner shall clear that Lot ofall debris and return it to substantially the
natural state in which it existed prior to the beginning of commotion. The obligation of an
Owner hereunder specified shall not be applicable to any Owner whose Lot is insured under a

casualty insurance policy obtained. by the Association on his behalf. in the event that any Lot
is totally destroyed or rendered uninhabitable or unusable and the Owner thereof determines to
rebuild or reconstruct, then suchOwner shall repair or rebuild such Lot to substantially the saute
condition as existed prior to such fire or other casualty and in accordance witlt all applicable
standards. restrictions, and provisions of this Declaration and all applicable zoning, subdivision,
building, and other governmental regulations. All such work of repair and construction. as

identified herein. shall be commenced promptly following such damage or destruction and shall
be carried through diligently to conclusion within a reasonable time.

9. By deleting the last sentence of Section 11.2.1 of Article 11, such Section 11.2.] to
therefore read as follows:
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11.2.1 Except as Otherwise provided hereinbclow, within ten (10) days
of receipt of such notice and information. the Association shall cause a Certificate of Notice and
Approval to be executed by any officer of the Association.

10. By deleting in its entirety Article 12 and subsu'tuting in its place a new Ankle 12 which
shall read as follows:

ARTICLE I2

WATER UTILITIES

12.1 Water utilities. The DeveIOper may assign all water rights of The Orchard to a

private water utility company, which shall be responsible for the operation and maintenance of
a water distribution system. Each Owner shall be required to connect to the water distribution
company, through the private water utility company, at such Owner's expense, at the time of
construction of a Dwelling upon his Lot.

12.2 Water Utility fig. All costs of operation and maintenance of the water
distribution system, including but not limited to all wells, pumps, treatment facilities and
collection lines relating to the service and use of water on each Lot. shall be billed directly to
the Owner of such Lot by the water provider, including the private water utility company. All
costs relating to the service and use of water on the Common Property shall he the obligation
of the Association.

11. By deleting in its entirety Section 14.3 of Articie 14 and substituting in its place a new
Section 14.3 whiclt shall turd as fdlows:

14.3 Dumm' I1 and Pemtuitim

14.3.1 The provisions of this Declaration shall run witlt and bind the
land constituting the Property. and shall inure to the benefit of and be enforceable by the
Association or the Owner of any [DI subjecr to this Declaration. and their respective legal
representatives, heirs, successors and assigns for the maximum time period under Georgia law
unless terminated by proper procedure of the Owners as provided herein. If it is determined that
the restrictions hereunder are limited in duration pursuant toO.C.G.A. § 44-5-60(b). such shall
be renewed in accordance mm the procedures set forth in 0.C.G.A. § 44-5-6001), as may be
amended from time to time. Such adaption shall be binding on all. and each Owrter of any Lot
by acceptance of a deed therefore is deemed to agree that if Georgia law limits the time period
for the applicability of the restrictions herein, such may be extended as provided herein.

14.3.2 If any of the covenants. conditions. restrictions, or other

provisions of this Declaration shall be unlawful. void. or voidable for a violation of the Rule

9
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Against Perpetuities, then such provisions shall continue only until twenty-one (21) years after
the death of the last survivor of the now living decedents or the President of the United States,
William Jefferson Clinton.

12. By deleting in its entirety Section 14.5 of Article 14 and substituting in its place a new
Section 14.5 which shall read as follows;

14.5 Bartram. Each Owner of occupant ofa 1.0: shall comply strictly wit):
the covenants and restrictions set forth in this Declaration. witir the By-LaWS, and with any rules
and regulations adopted pursuant to this Declaration. as any of the same may be lawfully
amended frorn time to time. in the event of a violation or breach. or threatened violation or
breach. ofany of the same. the Association or any aggrieved Owner, jointly and severally, shall
have the right to proceed at law or in equity to compel compliance therewith or to prevent a
threatened violation or breach thereof. The Association or any duly authorized agent thereof
shall, after ten (10) days written notice. have the right to enter upon any portion of the Property
where a violation exists and summarily abate or remove, at the expense of the violating Owner,
using such force as may be reasonably necessary, any erection, thing or condition that may be
or exist contrary to the intent and meaning of the provisions hereof. Neither the Association nor
its agents shall be deemed guilty or liable for any manner of trespass for such entry. abatement.
or removal. Further, after ten (10) days written notice, the Association shall have the right to
levy fines against the Owner for a continuing violation or breach. Collection of fines may he
enfomd agaimt an Owner as if such charges were a Common Expense owed by the Owner
involved, and such fines may be added and thereupon shall become part of such Owner's
assessments. No delay. failure or omission on the part of the Association or any aggrieved
Owner in exercising any right. power or remedy herein provided shall be construed as an
acquiescence therein or shall be deemed a waiver of the right to do so thereafter as to the same
violation or breach, or as to a violation or breach occurring prior or subsequent thereto. and
shall not bar or affect its enforcement. No right of action shall accrue nor shall any action be
brought or maintained by anyone whatsoever against the Association for or on account of any
failure to bring any action on account of any violation or breadr, or threatened violation or
breach of the provisions and regulations. however long continued, or for impossible provisiorts
which may be unenforceable.

13. By adding a new Article 15, which shall read as follows:

ARTICLE 15

CONDEMNA'I'ION

15.] Commm Prmm. If any portion of the Common Property is taken by any
authority having the power of condemnation or eminent domain, the award of funds therefore
shall be disbursed to the Association and used for such purposes as the Board of Directors of the
Association shall determine. #4
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15.2 Lats. If a Lot or any portion of a lot is taken by any authority having the
power of condemnation or eminent domain. the award of funds therefore shall be disbursed to
the Owuer of such Lot. if. after the taking of a portion of any Lot. the Owner decides not to
use the remaining portion of that Lot, then such Owner shall have the option of deeding the
remaining portion of the hot as part of the Common Property. and thereafter any such Owner
shall not have any funher voting rights or membership rights or privileges in the Association and
shall not be subject to any assessments imposed by the Association and payable after the date of
such conveyamx.

15.3 Apportigning. If the taking includes all or any portion of a lot and also
includes anypart of the Common Property. then a court of competent jurisdiction shail apportionsuch award or proceeds and such award or proceeds shall be disbursed to the Association and
the Owner so affected so as to give just compensation to the Owners of any Lot; provided.
however. that such apportionment may instead be resolved by the agreement of the Board of
Directors and the Owners ofall Lots wholly or partially taken, together with the mortgagees for
any such Lots.

14. By adding a new Article 16. which shall read as follows:

ARTICLE t6

MORTGAGEE'S RIGHTS

16.1 For so long as required by the Federal National Mortgage
Association. but only provided that The Orchard is a planned development approved by or
seeking approval by such Association, an institutional holder. insurer, or guarantor or an
Institutional Mortgagee who provides a written request to the Association. such request to state
the name and address of such holder, insurer. guarantor or mortgagee and the applicable Lot
(therefore becoming an "eligible holder"), shall be entitled to timely written notice of:

(a) any proposed termination of The Orchard;

(b) any condemnation loss orany casualty loss which affects a material
portion of the Property or which affects any Lot on which there is a firstmortgage held. insured.
or guaranteed by such eligible holder;

(c) any delinquency in the payment of assessments of charges owed by
an Owner of a Lot in which such eligible holder has an interest, where such delinquency has
continued for a period of sixty (60) days;

(d) any default in the performance by anOwner ol'a Lot in which such
eligible holder has an interest. of any obligation under this Declaration, the By-Laws, or the
Articles of Incorporation which is not cured within sixty (60) days:

11
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(c) any lapse. cancellation. or material modification of any insurance

policy maintained by the Association; or

(i) any proposed action which would require the consent of eligible
holders.

16.2 Qther Envisipps to: En; Lien Holdeg.

"5.2.1 Any restoration or repair of the Common Property after a partial
condemnation or damage due to an insurable hazard shall be subsuntially in accordance will: this
Declaration and the original plans and specifications unless approval is obtained of the eligible
holders offirst mortgages on units to which at least fifty-one percent (51 %) of the votes of Lots
subject to mortgages held by such eligible holders are allocated.

16.2.2 Any election to terminate the development after substantial
destruction or a substantial taking in condemnation must require the approval of the eligible
holders of first mortgages to which at least fifty-one percent (51%) of the votes of Lots subject
to mortgage: held by such eligible holders are allocated.

16.3 Amendments h: Ecumeng. The following provisions do not apply to
amendments to the constituent documents or termination of the development made as a result of
destruction. damage. or condemnation or to tlte addition of land which might occur pursuant to
any plan of expansion or phase development previously approved by tlte agencies and

corporations. to the extent such approval was required under the applicable programs of tire

agencies and corporations.

16.3.l The consent of at least sixty-seven percent (61%) of the members
of the Association and of the Developer. so long as the Developer owns land subject to this
Declaration. and the approval of the eligible holders of first mortgages on Lots to which at least

sixty-seven percent (67%) of the votesof such subject to a mortgage sppertain. shall be required
to terminate the development.

16.3.2 For so long as required by the Federal National Mortgage
Association but only provided that The Orchard is a planned develoPmcnt approved or seeking
approval by Federal National Mortgage Association, tlte consent of at least sixty-seven percent
(67%) of the members of the Association and of the Developer, so long as the Developer owns

any land subject to this Declaration. and the approval of eligible holders of first mortgages to
which at least fifty-one percent (51%) of the votes of the Lots subject to a mortgage appertain,
shall be required to materially amend any provisiorts of the Declaration, Bylaws, or Articles of
Incorporation of the Association. or to add any material provisiom thereto, which establish.

provide for. govern. or regulate any of the following:

(i) Votinz:

(ii) Assessments. assessment liens or subordination of such liens:

12
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(iii) Reserves formaintenance, repair. and replacement ofthe Comoros:
Preparer:

(iv) Insurartcc of fidelity builds;

(v) Rights to use the Common Property, subject to the allowances
herein contemplated: .

(w') Responsilgility for maintenance and repair of the Property:

(vii) Other than in this Declaration provided, expansion or contractiOn
of the Property. or addition. annexation, or withdrawal of the
Property to and from the regime:

(viii) Other than in this Declaration previded or contemplated.
boundaries of any lot:

(in) leasing of Lots:

(1) Imposition of any right of first rerun! or similar restriction on the
right ofany Owner to sell, transfer, or otherwise convey his or her
Lot:

(xi) Establishment of self-managentent by the Association where
professional management has been required by any of the agencies
or corporations; or

(xii) Any provision included in the Declaration, Bylaws or Articles of
Incorporation which is for the express benefit of holders.
guarantors, or insurers of first mortgages on Lots.

16.4 No Priority. No provision of this Declaration or the Bylaws gives or shallbe construed to give any Owner or any other party any priority over any rights of the
Institutional Mortgagee in the use of a distribution to such Owner of insurance proceeds or
condemnation awards for losses to or a taking of a Lot.

14. That the properties described on Exhibit 'A' attaclred hereto (Phase VII. Lots 1-
73, as shown on Plat by Hubert Lovell, Surveyor. dated August 8. 1994 recorded
in Flat Book 36, Page 209, Habersham County, Georgia Records) are made subject to the
Declaration. Covenants and Restrictions. as amended previously and herein.

15. Except as hereinmodified and amended, the terms of the Declaration shall remain
in full force and effect.

13
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NS OF A [ATI

THEORCHARDPROPERTYOWNBRS ASSOCIATION, INC. . aGeorgianot-for-profitcorporation. hereby joins in this Third Amendment to the Declaration for the purposes ofagreeing to perform its obligatiom as contained herein and consenting to the adoption of suchAmendmem

THE ORCHARD PROPERTY OWNERS
ASSOCIATION, INC., .1 Georgie not�
for-profit qorpomion

3,: I/QfiWVM
Vi'r'gil .fl'lovéll
Presid

AmwwifiaafiuSecretary

Signed. sealed and delivered this
§z_ day of Au;ux+, [994. in the
presence of: '

fifimaéb
{iron Expires:q '4_~OI k;.

(1'
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CONENT F ED VLL

FRED LOVELL. a resident of Habersham County. Georgia, hereby joins in this Third
Amndmenl lo the Declmtion to: the sole purpose of consenting to the adoption of the
Amendment.

Vim/M (SEAL)
Fm! Ibve'll

Signed. sealed and clivcrcd this
Z_Z.day Of 40319 . 1994, in the
presence of:

16

W75

Notary
My C5mmis_on Expires@ng
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EK!!IB[T "a '

All that tract or parcel of land lying and being in land Lots 122 and 123 of the 13:]: District.
Habersham County, Georgia, being 1051-73 of Phase VII, of due Orchard Subdivision, as per
p12: ofrecord. recorded in Piat Book 36. Page 209. of the Habcrsham County. Georgia Deed
Records. said plat being incorporazed herein and made a part hereof by reference.

17
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53.9

~=:r:-32".m a 57
-

3.3�"."11' '
_

E El! Hi mi 1 lEIII'IQoi-EI'IE:
JR

W
rms FOURTH AMENDMEM' (lmciuficr when m in the "Am-um") m the

Declaration of Cavern-nu and Watkins for IheOrdwd mm tutu-red to as the

'Dechnlion') is mud: on mi; 52 day of . I997.
' W

WHEREAS. The Orchard LimilndM: GUI-3i: Limited thipflnreimm
referred as the 'Dmluper').joimd by Th:OnchlrdProp'uly0m Association. Inc., I Georgia
mt-for-pnfit mention (herein-M («Med an I: the 'Anocillion') and by Fred Lovell. 1

residual of Hnbmlwn County, Gm'ia (imamM' to u 'Iovell') have mm:
WIMIMMMCOW"WMIHOXMMNOMMII. l9".
andmanwomcormaukormsmmofmmum.Mil. 'n

mmkznmnlmmund .

'

WHERMMNMWWWMMIFHWNM
Dechnfion of Commuundhflicfiom {ot'I'hcOnh-donMlch 13. 1989, mauled infil-
armormmakofsmmmxmcm.miawmm.mzs
3.31;" '

wusm.wmmmmmmawmmmtmm
DuhudmdCovmaMRuficfiouformOnhflwAufls.199.1990"!de
officeofflnClerkofSupédorComHmmIComtLGemfiLindeedbookW.DIK¢396"and

WMEREAEII: Manama haw mtmmxudunil'dmm: to the

Declaration of Covmnu and Raricflom for Th: Orchid dudAw 22, I994. mould in

Income: oflhecmkofSqmiorCoufl. meaninfiootginhdeedbool 322,":
491 121.: and

WHEREAS, in "word-nuwith Section 2.2nthDad-ration. Dcvcbper any. at anytime

or from time to lint. subject atklitionslM to satin Decllrltiou by«modim in the public

mania of Hum-slum County. InW lo a: Dululion describing an addition]

prom: Ind

WHEREAS. Developet denim tanned the Million tot purposes ofmum
addifionnlpmpenywuwDechMionsothumdlpmpmyMllbesubjecuodnminfions.
voting lights. mce mquiranenls. tut feet. dues and other novisim pzm'ming to the

PM: all
WHEREAS. the my mm heteln on Exhihii "A". being mashed here!) and

incorporated herein by Ibis refmnc:m be subject to the Declaration; Ind
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23$

menus. the Develop" am own:my withinm 0mm and In. the visa. to.

«manly amend 1h: DecInmion pun-mm no Secfioh l_4.2.2 of the Declaratio; and

WHEREAS! 1h: Devclnpcr desim to amend the Declaration a: set forth herein; and

li'HEmS Ithiamm: was Ippmvcd andm by are Developer; and

' your 1352mm. theWe» is hmbymm as follows:

I. 11am: pmpmiadmnw on Exflbk'A'Whacmmmdembjectw
' "MDxmmCovmudRfiuicdomummMpnviculyudhm

2. Exdfiulmeinmodifidmdamndodbythaaddifimofflnmudgscfibedin
- Exh'bit'A'uduuDechmionofCMmMmhiomfmm-OMMmflmmMm-'ninfifll'mmmflfm
mwnwmwmzorimmned'mmmrymm' tlunbFomh

Wwmbslmfiuthbmhwfidlym
THE ORCHARD LIMITED,
PAR ERSHIP

VEL
11/" BY

I .
mama OVELLJ'RESDENT

1991.

a. "07%.,
'v-Mr' Z' .'

' «vim "In-Mufl
. _:

Ina-dam
dayo

.. . 30:31: .~ .._

31.92.... .. ._.;',,'__§AFFIX
SEAL)

m"- . �___'.

-

W: xix-mat? M {{uifl
wag" '

.
"ROME? LUVELL bra/A

- THE ORCHARD PHASE II

"fiffifim to and a: ribed fore me
' -, . hawk. 1991.

..

n mimic '

iii/'comm'usioo expim=mu~ in. at. am

(AFFIX SEAL)

sky 01

0:»
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(wasx13")
"'«.."1'.;'L

fluHmW-Wi'mwgunn'oa.xm___
sawINN

urban"am"NOILVIQOSSV
moMilt-1108a(anl-IO'IIOm1

1am
110nmumWm'mmWMuw#MM*Wmniwwmfi!m
Jammie;"WWIWMWWW&WQM°§WWWW
"Joni-mIyflmoI"amfnoumaossvsaamoundonecmvnauo3H1.
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.'QI'PLON

plum

LIVED"MV
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BEBE�"A11

um:
All that tract orplree! of land lying and being in Land Lot 115 and 116 ofthe

ISth Lend District. Hobersharn County. Georgia. and being Lots l. 3. 6. 7. fl. 9.
and I0 of Phat X (10). ol'Tlre Orehlrd Subdivision. I: per plot of record.
recorded in plot book 42. me 5 of the Heberduln County. Georgie dad records.

slid plot being ineorpomed herein and made 3 part hereofby reference for: more

"triplet? description of the property.
lm:

Aflflmu-eetormeloflnndlyingandbeinginhndLotllsrndl'not'ure
l3fltLnrrdDistriet.HnherehemCounry.Georxin.lndbeinsLots6 1 8 9 [0 ll
12, [4.15. ml! 16 of Phase XI (ll). ofThe Orehlrd Subdivision. as per pint of
record. recordedln pinbook-lz. page [57 oftheHebershemCounry.Geor-3ie
dwdremrdaaidpletbeinginoorporuodheninmdmedeepmhereofby
refermeefornrrrore complete description ofthe property.

PAW
All thotmtorpueeloflend lyinglndheinginmd Lot 116 and 123 oftlte

13th Land District. Hobenhnm County. Georgia. and being Lol! l. 2,5. I. 9.10.
ll. 12. end 13 of Phase XII (l2). ot'The Orchard Subdivision. as per plat of
reoord. recorded in put book 5:. , me 315 of the Mam County.

Georgia dad records, said plat being incorporererl herein and nude apart hereof

by referuroe for a more complete description of the property.

W:
All thattreetorpueel oflutd iyinsendbeing in LendLol llS oftlre 13111 Land

District. Heberslrun County. Georgia. and being Lots I through '12 of Phase VI
' (6). of The Orchard Subdivision. :5 per plot of record. recorded in plot book

5'). , page 2"; ofthe Habersllrlm County. Georgi-deed records. said plat

Minalneorpontedhereinandmndeepnrrhmofbyreferenoeforemm'
complete description of the property.

mm:
All that tree: or parcel oflnnd lying end being in Land Lot [15, [16. "7. $21.

123. and [24 of the lltlt Lard District. Heberlhlm County. Georg". and- hein:
TRACT ONE of a Map prepared for The Orchard Subdivisiott. prepared by

Lovell. Duvel. Miller an Associates. lnc.. dated July 23. 1997. as per plat ut'

record. recorded in plot book 3-], . page 1212 of' the Haber-slum County.

5&3
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%&\\

Georgia deed records. said plat being incorporaud lurcin and male a part hereof

by reference for a more complete chsuipliun ol' the property. Said Patel Five.
the following parcels described in this Exhibit ".4" including

only Punch One, Two. Thrvc. and For: as dcscribcd infra. Srirl um cmuinin'g
aficr redwtion of th: "la! and excqxing lmcts or parcels" 98.09 acres. more or

165. from £111: 180.!) are; "shown on said abov- deicribed plat.
'

um
All Mallory-reel oflandlyingmdbeinginurldM(_9S. M960": IJIII
Lmd District. Habershnm County; Georgia. and king TRACT FOUR of i Map

prepared for 111: 0th!!! Subdivisimpprcpued by Lovell. DuVll . Miller a
Amines, Int... dated July 23. 1997. Is pcr plat aimed, mottled in plat book

-43 .ptce 2" oflheHoberslmCounty.chzildzedM:-idplu
being incorporated herein Indra-(lei pmhcnofby nfmce foramon
molar: duaiption ofthe M. Said PM Six combing 17.96 ares.
moreor 1m.

'
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L51

aoox;..d;9,',?coRDE"oERNEST W. NATIONS JR

Alter recording, rem tor CROSS REFERENCE:
Warren It. SmliJr. ; Doctor-don ofOoveneetr and
McLurry. Robinson at Van Vnwhle: Rn trietion: for theOrchard
One Decent: TovmCe-rer

'

Deed Book 290, page 419
I50 E. Pom do lean Avenue. Suite 330 Hibenhnn County, Georg"-
Dec-torGA 50030

'
recent:

W
THISFIFIHAMENDMENT{hereinaflerrefa1ed to Icthe "Amen r) to the

Declaration ofCovenants and Restrictions for the Orchard ismade on this dayof
l 998.

W
WHEREAS. TheOrchltd Limited Partnership, a Georgia Limited Partnership (hereinafter

referred to es the "Developef'), joinedby'The Orchard Property Owners Associetion, Inc., a
Georgia not-fer-profit corporation (hereinafter referred to as the "Association") end by Fred
Lovell. a resident ofHaherstrom County, Georgia (hereinafter referred to u "Lovell") have
hereto fore executed a Declaration ofCovenants and Restrictions for The Orchard. dated

-' NovemberZi, 1938. and recorded in the office of the Clerkof the Superior Court oanhershlrn
County, Georgia, in Dead Book 240, page 419,m.; and

WHEREAS, the parties hereto have heretofore executed a First Amortdmrt lo the
Declaration ofCovenant and Restrictions I'hr The Orchard dated March l3, 1989, recanted in
the office of the Clerk ofthe SuperiorCom ofHaberdlam County, Georgia in Deed Book 244.
page 25,115"; and

WIIEREAS, the parties hereto have heretofore executed a Secorrd Amendment to the
Declaration ofCovenants and Restrictions for The Orchlrd dated April 5. 1989, recorded in the
ofliee of the Clerk ofSuperior Com ofHaherahmn County. Georgia. in Deed Boo): 244. page
396, 11531.; and

WHEREAS, the parties hereto have hmtofore' exeeumd a Third Amendment to the
Declaration] ofCovenants and Restridions form Urchin! dated Augtts! 22, 1994, recorded In
the office of the Clerk «Superior CoatofHaberslnmCounty. Geomia'tn Deed Book 322.
page491.m; and

'N'i
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mummemmmemmmmammwm
Deck-lion "Caveman end Rutriction: forThe OrcharddlledAug" 29. 1997, recorded in
the offieeol'the GakofSeperioICounoffllbmhmCounty.GeoI§il.iandBook 38',
Muhmzlfl

WHEREAS. in wool-deucewith Section-2.1 of the Ibmenliened Declnmion of
Covmmdmeu-ietimfotm Orchud(-mmdedu hereinahoveeet fonhhaein
referred toI I1: 'Decl-mion' , Developermay, at any time n' {mm lime to time. subject
addifionnl propelty to unite Declenlion by recording in the publicmods offllbafllam
County. Georgie, Anendmem to theDam-alien deal-Wu;ad: additional pmpem; end

WWmmmWrmWof-umituuWHEREAS.
.IddilionelpmpatytofiwDechnfianwthntuhpmpmywfllbewbjecttothereefiefiom;
volingfighu,wwwmmwemh MMMiIiliu._
mddlha lanviuompetteiningalum: and

WHEREAS, tepmp-Iydeectibedhaeinonaxhiblt "A",beinsuuehed heme and

hadnbyflfisrefemeemueinuflerrefmedmuthe'mdrmpaty') shallbe
"McNeil-Deemed

mummwwaopa'smflmmwiminmmmmmfifiwmmum-m theDeehIuionpnmu-mtoSealim 14.2.2ofdleDeeluuim; and.

manganewemmmmmmmaommmmm
mmmmmwnW-admbymmwm Ind

'NOW THEREFORE, theDedmtion in hnbymended 8mm.
1. .mmenmmedmwbit-A-Wmum subjection

efomnmtioued Dedamion.Cam and Restrictions. u Ind!" previouslyend herein. I'd
MWWiMlpmfionoffln 'Plqmty' thereunder.

2. newwmwwmmem'lmimfimlMW iaSeefion 1.18 oflhe Deellnfion Id 'eligible holdel' in Section 16 ofthe
Deflation inehflgwilhomfimimioqJohnKPmy,lr. ml}. Helm:Pary.mdlhelrhein.
execulnlt, legal "putative- aid assign, a "Gunner."mu email: Deed w Secure Deb!

andSecm-ityAW (henimfiel rem-red to u theWen'y Security Dwd")fi'ombevelopw
ammzs. I997,monledin0eednook383.pue169.flabathm County,Geor'il
mmnflwmmykmmddfiuntmwfimflfllmmmmw Pmpeny.'

3. mmummfidmmmmoflhmmshflnmWendhfullmndm ~
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INmums wwmop, up Imdctsigned 1m hereunto set in. hand and seal. the date and

year first above written.

Signed. sealed and delivered,
'

THE ORCHARD LIMITED
in Ihc presence of: PARTNERSHIP, a Georgia limitcd

pummhip .-

By: Lk
'
'

"

Vltgil B. IbvelL Pbsident

[CORPORATE SEAL}
"

(SEAL) __

.J'

.h' ) Q.-

Expires:
.-' 'am-v)'

.,,.~{k:\bféx\xun\mmem_m}

"15}

[finial Witnlll By: VEL,
_

1!

Now)! Public

expires:
O

5'5

1; Simian; Sealed and deliv

icill Witulls VirgilE

IMMMLtc
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W'
m:03mm PROPERTYowns assocumou.me. a any. uon-plofil

Wmhéebyjoim inthisFifihmum-mm manuals-tic): rammmorm'
towfmiuwfipfiomumfimdmmebximfiohfimmbthepmpmymm
in Exhibitw to thismm m column: in: adaption ofnch Amendmem.

$9196. Inlet! and cblivcred, in tbs .

' THE ORCHARD PROPERTYOWNERS
oe ASSOCIATION. INC.. I

mdflYIim
17".WE

Aunt
Sammy w0'53

[oonrou'rn 35%;}
)5
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THE ORCHARDCLUB, INC. a Georgia not-foraprofit corporatiofi, huebyjolm in

this fifth Amemlrnem to the Deciuation for the [nu-poses of(a) acknowledging that the property

desctibed in Exhlbll A attached hereto now constimls pm of'l'he Orchard" pumIml to (i)

the_ athlemenlimul Domination, (ii)mumu filamentAmmo: recorded in Deed Book

405, page 388, Habetsham County, Georgia records and (iii) that certainAcknowiedynem and

Auignmem recorded in DeedBook 405. page 354.mm records and uracil); in perforrn its

obligations lhmundcr widlmpcct to, and (omulch 'GulfClub" membuwipo availabln to lot

purchasers in lh; property describea in Exhibit "A" hereto.

Signed. sealed and delivcmd, THE ORCH
'

o puma ofi
«1

BY-

Title:
cial Wi

hrytlfulb'é,, .

.. I,

in"

[CORPORATE SEAL]

"5'3
."PM"?

«momma:
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RANDY GORDYma cannyMANAcnmmUNLIMITED.ma, ; Georgi
corponfiout. hereby join in thismu. Amendinml m the Decllmion formepuma:on.)

Ickmwldgirlg'flmmemm'bnd in Exhibitw to this Amendment now commit-am

pm of'l'll:Orchard Community [mm in (i) thedorm" DNIII'IiOI, (ii)Mceflain

BumAm Med inDeedM405.me 33:.Mai: County, Georgia

mad: at] (imam omin Acknowledmem ma Animureoorded in Deed Book 405.1333:

394, nfnteaidrma. Indfl'l]Mumpm in obligldonnhaanda wilhmpeaw the

My dumbed in Exhibit 'A" basic.

Sim." .

inflame

(SEAL
Uno'fiici-lWilling

w. =><é GORDYMANAGEMENTUNLMHED
INC.. (Muggmmationin"!!!

'f"
MyWon
Q'nufikianO y, Pmldq

(CORPORATE SEAL]
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-
5'
.-

v.

All. that tract hr parcel of land IYIflg and bung m Ladd
Lou 9t. 95. 11', 111. at tho 13th District: of l-l-berslum
COuncy. Georg)... and b.1119 describcd In 50.0 acres
according no.1 plat: for carlo- Lovell. dazed April 22.
1997. and prepared by Rabat: Lav-11. "ablated surveyor.
which 91.: I tacos-dad u: 911: book 11. page 296 and
Sncorpor'aud bur-in by ralcrnnco.
111;: n a pal-non ot. the property conveyed by c. D.
Gr,illsv'co nulvtn Eugene 0:111: by Warranty Dead dated
February 14. "7'1 and recorded a: dud book 1'5, page:
305�306.

"1'53
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'.'.ul C "'3' 'n? I)
I'dRoll-f1
L'im tall-1|" 0" '

m FEB 22 HI 2 33RM-l"r'-'r "
EMS! w;

ml um All"! (hereinafter relemd to at theImminent" to the Declares: o! Covemnt- and Restrictions forma etched 1- made on due day at cannery, noun.

m. the orchard Limited Pennerenlp. a Georgia 1.1mm:Partnership (hereinafter refuted to aa the 'Dlveleper'l . jawed by"the orchard Property Ounerl "lactation, l'nc. , e margin not-for-protit corporation (herein/alter refuted to n the financial-Jon"IN by Fred Lovell. I maiden:- a: Babes-sham canny. Gectgia(herein-fter referred to an Haven-I have heretofore executed aDeclaration of Covenants and leuttsctxona to: m orchard, datedrevenue: 21. 19". end recorded in cue otflce at the clerk at theSuperior court. a! Haber-hem County. Geog-91..., in and Book no, use"9. m.: Md

Ilium. the pertiae Manta have heretofore executed e I'm;Amendment to the Declaration of Oavenante and ultrictim to: TheOrchard dated April 5. 19". recorded in the office of the clerk 01Superior Court of Haber-hem My, Georgie in need Deck 2". Page35. m: M
m. the partien hereto have herelmhne executed e SecondAmendment. to the nucleation of comma and lleeuttctim (or TheOrchard dated Apr". 5. 396:. recorded tn the office of the Clerk ofSuperior tour: at Haber-ham County. Georgia. in Deed Book 2". Page:96. m: I"
m. the pattie- hereto h." heretofore assented a thirdAmendment to the Declaration of covennnte and Iencricciou (or TheOrchard dated Austin: 32, 1994 recorded in the office at the Clerkof Superior (hurt. oi Haber-ham comacy. Georgia in need Book 322.Page 491. : Ind

-.
.--
.9

'1'}?

3t:



Exhibit A

i

'i

i

i

i

I

I

m. the pnrtiee hereto have heretofote executed a mrth
Amendment to the Declaration of covenant: and Restrictions for The
Orchard dated Miguel: 29, 1591, recorded in the attic. a! the clerk
of Superior court of flaherehaea County, Georgia. in need Book an,
Page 113. m: and

Mull". the parties heretu have heretofore executed a Fifth
Amendment to the Declaration of covenants and Reetrictione [or The
Otchez'd dated September 25. 1998' recorded in the office of theClerk of superior court of Rebel-eh". Cam-my, Georgie, in Deed Bank
114, Page 74!. ELI�Eh! and.

m. in Iccordence with Section 2.2 o! the aforementioned
Declaration of Cements and Restriction for The orcherd in
ere-dad en hertin above eet torth herein referred to u the
'Decleretlon'3. Developer may. at. my time or firm tin to tine.luhject eddltlwul property to entire Declaration by recording inthe public record: at Hibernian County. Emit. Amendment to theDeal-ration delctlblng such edditlaml propetty: and

MIMI. Developer deelne to amend the Declaration for
wrpoeel of submitting additiml property to the Declaration no
that euch prmlrty U111 be subject. to the restriction, votirlgrighte. "intern-nee regent-unto. use: feel. dues. golf club
number-hip end fecllitlel. and other provleione pertaining to the
Property; and

W. the property demlbed herein on inhibit "A'. beingattached. hereto and incwpotated herein by this reference
thereimtter referred to u the "Added Pmpetty") ehell be eubjectto the Detleretlan; end

mm, the Developer still owns property within The orcherd
and flee the right nlennebly emend the Declaration pennant to
Section 11.2.: o! the Decllzutionr end

II'IIIIIM. the Developer deute- to enend the Declaration as set
forth herein: and

mum. this Amendment. an Approved mi edapted by the
Developer.- and

It"! neurone. the Declaretlon is hereby Intended no follow.-
1. That. the Propeety deecribed an Exhibit "A" attached

hereto 1- made subject. to the aforementioned Declaration. Covenant-
end Restrictions, ee amended previously end herein. and shall
henceforth conatltute a portion of the 'Property' thereunder.

4W3
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2. Except as honin mauled and mm by the addition atthn tract: describod 1n Exhibit 'A' to chi. Declaration ofCovenants and untrictiou Eor 11» Orchard. the mm a! theDeclaration um; run-1n in lull fare. Ind attract.
Illma mm. the under-19min ha- herelmto II: its handand seal. tha duo um! yen: urn m "imam.

m m LII-[1'0 rum-nan.: Own" this" painting
.a"
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_l

i

..

5 [Seat] '-.

THE ORWD PRDPMY mas ASSOCIATION, It'll, I Giorgi: non-

pzotic coxporatlnu. hereby joins in this sum. Amendment to th-
necllrntion rapth; Enzymes of agreeing to perform its obligations
u cant-ind in 'the Declax-ation with respect no the praparzy
dearth"! in Exhibit "A" to 1:11;. Amendment and consenting to the

adoption of such Alumna".

Hy commission Taxpu-ns:
. Dani-MM"llgflum [m' 'l Imp In war»

'80!
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WEI-ill
mm cup. lie... I margi- mt-tu-mtat camper-tam.

Mnhy jam- in this sixth Mn: to the Declaration for the
[aux-pout of (a) uknouudglng that fire property ductihld in
Exhibit "1" attach-d hut-ta new constitute. part or -m Orchard~
[mum to m the IlOtI�ntlnn-d neglnracim. uu :MI: «ruin
Maul-n: new: stool-dad in Deer: Book «is, "an :m. Haber-m
county. Georgia. ncoxdl Ind (in) arm: cert-Ln mango-ant and
auigmr. max-dud in Dead Book 105. Page :94. nan-aid record-
md awn-in: to perform in obligncton- tram-Mot with "me: an,
and to Ink. '001! Club' unbonhip- ulllablo to lot purchaun in
the prop-fly decal-thud in BIN-bl: 'A' name.

um 4 Jan-mm' nun-:4; "wind"

-..
...
-..
.-.
..-
w
�

~
~-
.-.
--.
-..
,.

-..
--

It
{It

1! LM



Exhibit A
EOE

,«..n;cumin "fig-'mlmmmM
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1:mutappu-pat-n
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.v."will"upmzanpLax-deadat:01tub-at"um.zopunuaqa
menus-nunInamount!on5:330:69(:1)put:'Ipanalxpgfiuogu
'5':36:4'50..1mgpongu":papa-om:mummy-Ivpunquanfipnnouxay
ugluaanunnu)mamanna:91min'Aaumamam'iotas";
'5"Innapaauu;pap-mammamaufiumanagesunqJaaaimin)
'uo'rauttaaapanorwamam;aan(no::msmuudArman-no.)pawaxo
an:)nunisaqnrpqouoamminimam:a:.Y»INTI!"'1!
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AMENDMENT TO
5 AND RESTRICTIONS

THIS AMENDMENI to the Covenants and Restrictions for The
Orchard, made and executed this 22"'1 day of May, 2000. by The
Orchard Limited Partnership, a Georgia Limited Partnership
(hereinafter referred to as the Developer), and The Orchard
Property Owners' Association, Inc.

E_I_I_N_E_ijLJ1£LJi_L
WHEREAS. the parties hereto have heretofore executed a

Declaration of Covenants and Restrictions for The Orchard, dated
November 21, 1988, recorded in the Office of the Clerk of the
Superior Court of Habersham County, Georgia, in Deed Book 240, p.
419. et. seq.; and

WHEREAS, the parties have heretofore executed previous
amendments to the Covenants, which may be found recorded at Deed
Book 244, p. 25, Deed Book 244, p. 396, Deed Book 322, p. 491. Deed
Book 396, p. 540, and Deed Book 414, p. 7a9, of the Habereham
County Deed Records; and

WHEREAS, the Developer wishes to amend the previously filed
Covenants, pursuant to Article 14.2 of the Declaration of COVenants
and Restrictions for The Orchard;

NOW. THEREFORE, the parties hereto hereby declare that the
Declaration of Covenants and Restrictions dated November 21, 1998,
recorded in the Office of the Clerk of Superior Court of Habersham
County, Georgia, in Deed Book 240, p. 419, et. seq. are hereby
amended as follows:

1) The real property described in the attached Exhibit A is
hereby designated as a lot of Phase II of The Orchard.

All other covenants and provisions contained in the aforementioned
Covenants hereby remain in full force and effect.

IN WITNESS WHEREOF. the Developer has caused this Declaration
to be executed this 22""1 day of May, 2000.

THE ORCHARD LIMITED PARTNERSHIP.
a Geor ia Limi d Partnership,

Presi ent

721'8 .133}! -|
M;

1"] '0
Hi3!

Taco ) n
['1-

925.090

by VEL

BY
9']-



Exhibit A

THE ORCIIARD PROPERTY OWNERS'
ASSOCIATION, INC., a Georgia
Non-Pr it. orp ation11

BY \A
Virgil LoféIT; President

c:\filea\1'ha Orchard.nmnd Gov
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EKHIE II A

LE SCRI

All that tract or parcel of land lying and being in Land Lot
96 of the 13" Land District of Habersham County. Georgia,
containing 1.00 acres. more or less, as shown on a plat of
survey prepared for Carlos Lovell by Hubert Lovell, Georgia
Registered Land Surveyor, dated May 20, 1993. recorded in Plat
Book 34, p. 285, in the Office of the Clerk of Superior Court
of Habersham County. which plat is hereby incorporated herein
by reference for a more full and complete description of said
property.
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'EIGHTH AMENDMENT TO THE
DECLARATION or COVENANTS AND RESTRICTIONS FOR

THE ORCHARD

This EIGHTH AMENDMENT (hereinafter referred to as the "Amendment" to the

, 2002.Defi'aratio't
oflovenants and Restrictions for the Orchard is made this 37m day of

WITNESSETH

WHEREAS, The Orchard Limited Partnership, a Georgia limited partnership (hereinaflerreferred to as the "Developer"), joined by The Orchard Property Owners Association, Inc., a
Georgia not-for-profit corporation (hereinafter referred to as "Association") and by Fred Lovell,
a resident of Habersham County, Georgia (hereinafter referred to as "Lovell") have heretofore
executed a Declaration of Covenants and Restrictions for The Orchard, dated November 21,
1988, and recorded in the office of the Clerk of the Superior Court of Habersham County,
Georgia, in Deed Book 240, Page 419, et seg.; and

WHEREAS, the parties hereto have heretofore executed a First Amendment to the
Declaration of Covenants and Restrictions for The Orchard, dated April 13, 1989, recorded in
Deed Book 244, Page 25, Habersham County, Georgia Records; and

WHEREAS, the parties hereto have heretofore executed a Second Amendment to the
Declaration of Covenants and Restrictions for The Orchard, dated April 5, 1989, recorded in
Deed Book 344, Page 396, Habersham County, Georgia Records; and

WHEREAS, the parties hereto have heretofore exeCuted a Third Amendment to the
Declaration of Covenants and Restrictions for The Orchard, dated August 22, 1994, recorded in
Deed Book 322, Page 421, Habersham County, Georgia Records; and

WHEREAS, the parties hereto have heretofore executed a Fourth Amendrnent to the
Declaration of Covenants and Restrictions for The Orchard, dated August 29, 1997, recorded in
Deed Book 384, Page I 13, Habersham County, Georgia Records; and
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WHEREAS, the parties hereto have heretofore cxcerrted a Fifth Amendment to theDeclaration of Covenants and Restrictions for The Orchard, dated September 25, 1998, recordedin Dced Book 414, Page 749, Habcrshrrnr County, Georgia Records; and
WHEREAS, the parties hereto have heretofore executed a Sixth Amendment to theDeclaration of Covenants and Restrictions for The Orchard, dated February 22, 2000, recorded inDeed Book 464, Page 798, Habersham County, Georgia Records; and

WHEREAS, the parties hereto have heretofore executed a Seventh Amendment to theDeclaration of Covenants and Restrictions for The Orchard, dated April 25, 2002, recorded inDeed Book , Page , Habersham County, Georgia Records; and

WHEREAS, on May 26, 2000, The Orchard Limited Partnership (hereinafter referred toas OLP), as Declarant and Developer, did assign all rights as Declarant and Developer toOrchard Realty & Development Co., LLC (hereinaficr referred to as 0RD) as shown in theattached Exhibit "A"; and

WHEREAS, on May 26, 2000, OLP granted to 0RD an Option Agreement for the Saleand Purchase ofReal Property as shown in the attached Exhibit "B"; and

WHEREAS, by the terms of said option, the same expired on April 26, 2002 at 5:00 p.m.;and

WHEREAS, as of 5:00 pm. on April 26, 2002, 0RD had failed to exercise the option,therefore, all rights ofdeveloper reverted to OLP; and

WHEREAS, OLP has regained its authority as developer; and

WHEREAS, the Developer still owns property within The Orchard and has the right to
reasonably amend the Declaration, pursuant to Section 14.2.2; and

WHEREAS, the Developer desires to amend the Declaration as set forth herein; and

WHEREAS, this Amendment was approved and adopted by the Developer; and

NOW THEREFORE, the Declaration is hereby amended as follows:

1. By deleting in its entirety the Seventh Amendment to the Declaratiou ofCovenants and
Restrictions for The Orchard, dated April 25, 2002, recorded in Deed Book , PageHabersham County, Georgia Records.

IN WITNESS WHEREOF, the undersigned does hereby certify and swear that the EighthAmendment to the Declaration has been lawfully adopted.
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Tl-IE ORCHARD LIMITED PARTNERSHIP,

a Georgia limitcLl partnership

VEL, INC.
General P rtncr

. P o

By;_'7§5ALC
039W _,(SEAL)

E. Lovell, Presidenk

Signed, scaled
d
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this
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2002, in the prescr'cc of:

..__...��-��M
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otary Public
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JOIA'DER OF ASSOCIATION

RCHARD
profit co oration hereby

.PI-{OIE'ERTY O . RS ASSOCIATION c.,
0

01312 not-forJams 111 this Exghth Amendment to the Declaration for the purposes of
Arnendxnent
greemg to perforrn Its obhganons as conta"M. harem and consennng to the adopnon of such

THE OR HARD PROPERTY OWNERS

0 Si ed, scaled d ({clivered this
day of

2002, in the presehce of:

AWSaCdLfil's

(32".)

ASSOC II \I, 'C., aG gia n - or-profit
corpora

._ I: w. - K "--. . V
"

nq

Attest
-_EAL)

\\\\ kLN"00museum.
'I

Witness '00 ~..a", '0'a!) 6'7aw.(b VI"
Notafy Public
My Commission Expires:
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Exhibit "A"

Met Recording,mum to:
we: Robinson
Carey. laurel J: Walker
P.O. Bot 635
Glinesville, GA 10501

STATE OF GEORGIA
COUNTY OF HABERSHAM

"OPTION AGREEMENT
FOR THE SALE AND PURCH.A.SE or REAL PROPERTY

THIS AGREEMENT, made by and between The Orchard Limited Partnership whose
mailing address is PO. Box 1270, Clarkesville, GA. 30523 (hereinafter referred to as "Seller") andOrchard Realty & Development Co., LLC, whose mailing address is PO. Box 465, 2345 Main
Street, Tucker, 0.4 30085-0465 (hereinafter referred to as "Purchaser"), entered into this 261" day of
May, 2000..

WITNESSETH
FOR AND IN CONSIDERATION of the sum of TEN DOLLARS AND NO/ 100 Dollars

($10) , (said amount hereinafter referred to as the "Option Payment") and other good and valuable
consideration, including the purchase this date of one hundred, twenty-five (125) residential lots
located within The Orchard, in hand paid to Seller, receipt and sufficiency of which are hereby'
acknowledged by Seller, Seller does hereby grant and convey to Purchaser for the term hereof an
exclusive and irrevocable option (hereinafter referred to as the "Option") to purchase upon the terms
and conditions hereinafter set forth that certain tract or parcel of land located in Habersham County,
Georgia, as more particularly described in Exhibit "A" attached hereto and by this reference made
a part hereof, together with all improvements, fixtures, plants, trees and shrubbery thereon (hereafter
collectively referred to as the "Property").

1. Term and Exercise ofOption. The term of the Option shall commence on the date hereof
and shall terminate on April 26, 2002; if the option is not exercised prior to 5:00 P.M. Eastern
Standard Time on April 26, 2002 , then the Option and this Agreement shall at that time lapse and
be of no further force or effect, Seller shall retain the Option Payment and neither Purchaser nor
Seller shall have any rights or obligations hereunder. Purchasermay exercise the Option only during
its term and only by the delivery ofwritten notice to Seller, at the address of Seller hereinabove set
forth, of Purchaser's election to exercise the Option. In the event that the Option is exercised, the
Closing (as hereinafter defined) shall take place on or before the 26th day ofMay, 2002, at 5:00 PM.
in the offices 0f Carey, Jarrard & Walker, or such other place designated by Purchaser. Upon
exercise of the Option, this Agreement shall constitute the agreement between Seller and Purchaser
for the sale and purchase of the Property.
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A
As a further limit on the execution ofthis Option, ifat an time Purchaser's |

'
'

j com the lots purchased this same date within The Orchard thirty (30) oroleltril'eirltgtrsy
Purchaser shall notify Seller within ten (l0) days, and must exercise this Option within thirty (303
days of the date of sale of the lot which reduces the inventory to thirty (30) or fewer or this 0 tion
shall terminate at that time. Purchaser shall have an additional thirty (30) in which'to close oil the

!

purchase of the Option Property. Should the Option be exercised in this manner.

reaches

2. Condition Precedent. Prior to exercising this Option, it shall be en express condition
precedent of the Purchaser's right to exercrse this Option, that an}- and all indebtedness due to The
Orchard Limited Partnership under the terms of theNote executed this date between the parties shall
be paid in full.

3. Purchase Price. The total purchase price (hereinafter referred to as the "Purchase Price")
of the Property shall be that amount equal to FOUR MILLION DOLLARS ($4,000,000). The
Purchase Price shall be payable as follows: '

The entire Purchase Price shall be paid at Closing. m cash or by cashier's or
certified check payable to the order of Seller.

4. Representarians and Warranties of Sellers, Seller hereby represents and 'warrants to
Purchaser that Seller has the right, power and authority to enter into this Agreement and to sell the
Property in accordance with the terms hereof, and Seller has granted no option to any other person
to purchase the Property.

5. Objections to Title. Purchaser shall have ten (10) days from the date Purchaser exercises
the Option hereunder to examine title to the Property and to furnish Seller a statement ofobjections
to Seller's title to the Property, which objections, should they exist at the time of Closing, would
make Seller unable to convey at Closing title to the Property provided for in Paragraph 5 hereof.
Seller shall after receipt by Seller of such written statement of objections have twenty (20) days or
until the date 'of Closing, whichever is later, in which to cure all such objections. If Purchaser does
not timely provide the aforesaid statement ofobjections, Purchaser shall be deemed to have waived -

its right to object to the status ofSeller's title to the Property. Seller shall, at or prior to Closing, pay
all taxes and assessments which constitute a lien against the Property (other than those not then clue

and payable) and pay all indebtedness secured by the Preperty and obtain cancellations of all loan
instruments affecting the Property.

7.
2.
)

6. Closing and Conveyance ofrhe Property. At the Closing, each party shall execute and

deliver all documents necessary to effect and complete. the terms of this Agreement. Seller shall

convey to Purchaser, by general warranty deed, good and marketable fee simple title, insurable as

such by First American Title insurance Company, or by another title insurance company licensed to

do business in the State of Georgia, at standard rates, subject only to (i) ad valorem taxes and

assessments not then due and payable (ii) zoning ordinances affecting the Preperty (iii) general utility
easements of record servicing the Property (iv) and such other exceptions to title as Purchaser shall
have approved, including a standard survey exception, unless a new survey is obtained pursuant to

paragraph eight (8) below..

7. Closing Carts andPrarations. Seller shall pay theGeorgia real estate transfer tax assessed

in connection with the Closing, the legal fees of its own counsel and the cost of any' title clearance

documentation required to convey title pursuant to Paragraph 5 hereof Purchaser shall pay all other

closing costs including without limitation the costof title insurance. All ad valorem taxes and annual

H special assessments and charges for the calendar year ofClosing shall be prorated as of the date prior
to Closing. if the Closing shall occur before the tax period is fixed f0r the current tax year, such taxes

shall be apportioned on the basis of the tax rate for the preceding tax year applied to the latest
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i ' assessed valuation. Should the actual assessmentol'suc
consummated be different than the amount used as the basis for such proration, Purchaser and Seller

.. Ipromptly upon receipt by either ofthem ofthe notice or bill for suclt taxes, shall make the pro eradjustment so that such proratton Will be accurate. based upon the actual amount of suchPaymentofany such adjustment shallbe made rom ti toS~llero P ' '

entitled to such payment, by the other party.
p p y t r urc 1S¢f.\\hlchcver shall be

h taxes for the year in which the closing is

taxes

8. The Possession ofProperlj). Seller shall deliver 055 ' 'o f t
at the time of Closing.

p 655! n 0 he Property to Purchaser

9. Survey. Should the Purchaser desire to obtain a new surve
Purchaser's sole cost and eXpense, shall obtain a survey from a,Geo
showing the Property' to be conveyed under this Agreement. Prom
Purchaser will cause Seller to be provided with a copy thereof. The survey shall indicate the total
number of acres of the Property to the nearest hundredth of an acre. The survey shall form the basisof the legal description to be used for the conveyance of the Property. In the event Seller disagrees

__
with said survey, Seller shall have the right, at Seller's expense, to haVe a new survey of the Property
prepared. [n the event Purchaser does n "t accept Se' IIer's survey, Purchaser's and Seller's surveyorS'

"�

icghallhname
a third surveyor to survey the Property, the cost to be divided equally between Seller and

urc aser.

y of the Property', Purchaser, at
rgta Registered Land Surveyor,
ptly upon receipt of said survey,

'
10. Right: ofDeveloper. If for any reason, Purchaser fails to exercise this Option, than all

rights, powers and duties as "Developer," conveyed to Purchaser pursuant to the Contract for Sale
and Purchase of Real Property, executed by the parties, shall revert to the Seller.

has not engaged any broker or agent in connection with this Agreement and each party hereby' agrees
to indemnity the other party and hold the other parqr harmless against all liability, loss, cost, damage
and expense (including but not limited to attomey's' fees and costs of litigation) said other party shall
ever suffer or incur because ofany claim by any such broker, whether or not meritorious, for any fee,
commission or Other compensation with respect hereto resulting from the acts of the other party.

A 11. Brokerage Commissions. Each party hereto represents to each other party hereto that it

'-

12. Notices. All notices, demands or requests required or permitted to be given pursuant to
this Agreement shall be in writing and should be deemed to have been properly given or served and
shall be effective upon being deposited in the United Statesmail, postpaid and registered or certified
with return receipt requested, provided, however, the time period in which a response to any notice,
demand or request must be given shall commence on the date of receipt by the addressee thereof.
Rejection or other refusal to accept or inability to deliver because of changed address ofwhich no
notice has been given shall constitute receipt of the notice, demand or request sent. Any such notice,
demand or request shall be sent to the reSpective addresses set forth in the introductory paragraph
of this Agreement.

13. Inspection. Commencing on the date hereof and continuing as long as this Agreement
shall remain in force, Purchaser shall have the right to go on the Property personally or through
agents, employers and contractors for the purpose of making boundary line and topographical
surveys of same, soil tests and such other tests, analyses and investigations of the Property as
Purchaser deems desirable. Purchaser shall pay all costs incurred in making such surveys, tests,
analyses and investigations. Purchaser shall indemnity and hold harmless Seller from all damages
and claims arising from Purchaser's entry under this Paragraph.

'

l4. Canditr'on ofthe Property Condemnation. At Closing, Seller shall deliver to Purchaser
possession of the Property in substantially the same condition as on the date ofPurchaser's exerciseh of the Option. If all or any material portion of the Prepeny shall be damaged prior to Closing,
Purchaser may elecr (i) to terminate this Agreement and if Purchaser so elects then Seller shall
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'- refund the Option Payment to Purchaser or (ii) to consummate this transaction with full entitlement

I

"i receive any such insurance as is paid on the claim ofloss or condemnation award as may be paid
or payable with respect to such taking. Purchaser's election under this Paragraph shall be exercised
by written notice to Seller given within ten [10) days aher receipt ofwritten notice from Seller that
such damage has occurred or such taking is threatened or accom lished' failure

_
, of Purchase

notify Seller shall be deemed to be an election of clause (ii)
r to so

15. Default by Purchaser. [f Purchaser fails to perform its obligations under this Agreement
and/or to consummate the sale in accordance therewith, then Seller may, at its option (a) proceed to

enforce this Agreement by an action of specific performance or other procedure in which event the
Purchaser shall pay reasonable attomey's fees and court costs or (b) declare this Agreement in default
and retain the Option Payment as liquidated damages, the exact amount of actual damages being

incapable of ascertainment; and in the latter event, Seller shall be released from all liability
hereunder and this Agreement shall become null and void.

[6. Default by Seller. IfSeller is unable to give good and marketable title to the Preperty or

H

such as will be insured by a reputable title insurance comparty'arprovi ,

then Purchaser shall have the option of (a) taking such title as Seller can given without abatement

of Purchase Price or (b) cancelling this Agreement, in which case there shall be no further liability
or obligation by either of the parties hereunder and this Agreement shall become null and void.

17. Miscellaneous.

A. Time is of the essence of this Agreement.

B. This Agreement should be govemed by and construed in accordance with the laws

of the State of Georgia.

C. This Agreement may' be executed in several counterpartseach ofwhich shall be

deemed; an original and all of which counterparts together shall constitute one and the same

instrument.

D. Should any provision of this Agreement requirejudicial interpretation, it is agreed

that the court interpreting or construing the same shall not apply a presumption that the te rrns hereof

shall be more strictly construed against one party by reason of the rule of construction that a

document is to be construed more strictly against the party who itself or through its agent prepared

the same, it being agreed that the agents of all parties have participated in the preparation hereof .

E. This Agreement shall survive the Closing and shall not be merged into any of the

documents executed at Closing.
~

F. This Agreement supersedes all prior discussions
and agreements between Seller

and Purchaser with respect to the conveyance of the Preperty and all other matters contained herein

and constitutes the sole and entire agreementbetween Seller and Purchaserwith respect the reto. This

Agreement may not be modified or amended unless such amendment is set forth in writing and

signed by both Seller and Purchaser.

G. This Agreement shall apply to, inure to the benefit of and be binding upon and

enforceable against Seller and Purchaser and their respective heirs, legal representatives, successors

and assigns, as the case may be.

P
I

above
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r

.p
l8. Assignment. This optiou may not be assigned by the Purchaser without the express

.itren consent of the Seller.

[N WlTNESSWHEREOF, the parties has-e executed this Agreement under seal as to the date

irst ab0ve written.

SELLER:

\s to Seller, executed-
The Orchard Limited Partnershipn the presence of:
By: VE inc. gen

)lpartne

Lovell
��_�_��____Ii.ii¢._Er_e_s____'

Virgil

FM

i' ryPubln '0
"10:0'ARP'.

'-.IO"

\ fi

Commission Exfiirattoreflzfié
'-. it

lb» : fi ...........
I '-.

'5'" 5 ' """"" EU:
'5' 'n. r 0'. I: . ' I I'll-

':-.--1-_;:':<=?;'e.-'
<"""

. .. " sit-'3

n it's-ti: PURCHASER: - - - - m2
~ -' ""'-\\--..':\'-" .

h.s to Purchaser, executed Orchard Realty & Development Co., LLC

3"): "

in the presence of:

Title: Managing Memberffi

alVl»"1tnessé~,�'8(Qiv ames L. Enix
\'\\

Notary 1::

fig",
T;(e Member

Commission '0',
g. \P'f-ES . '2.

}' .5
d

t!
.

'o .6;
.Puog'.»

II'Walter C.' Alford Z/ V8*!

By

'\PUB EVA'.\\

Expifiwfiay

99 c! we

4--
mi ~9'"2
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EXHIBIT "A"
L

OPTION

TRACT ONE:

All that tract or parcel of land lying and being in Land Lot 95 8c 96, lS'" Land District,
Habersham County, containing 77.96 acres, and being described as TRACT FOUR of a map
prepared for "The Orchard,

"
prepared by Lovell, Duvall, Miller &: Assoc., Georgia Registered

Land Surveyor, dated July' 23, 1997, recorded in plat book 42 page 217, Habersham County
records, said plat is incorporated herein by reference for a more full and complete description of
said property.

TRACT TWO:

All that tract or parcel of land lying and being in Land Lots 94, 95 116 & 117, 13'" Land
District Hall County, containing 174.98 acres, described as TRACT ONE, according to a survey -

for Melvin Eugene Grills, prepared by Hubert Lovell, dated April 22, 1997, recorded at plat book

41, page 297, Habersharn County records, which survey is incorporated herein by reference.

0 LESS AND EXCEPT the following two parcels:

1. All that tract All that tract or parcel of land lying and being in Land Lots 95

Land District Hall County, c0ntaining 7.77 acres, described as Tract l-A, and
19.07 acres, described as Tract l-B, according to a survey for James D.

Esslinger, prepared by Lovell, Duvall, Miller 8; Assoc., Georgia Registered Land

Surveyors, dated February 12, 1999, recorded at plat book 48, page 170,
Habersham County records, which survey is incorporated herein by reference.

l3

Id All that tract or parcel of land lying and being in Land Lots 95 & 116, 13"h Land
District Hall'County, containing 50.0 acres, according to a survey for, Carlos

Lovell, prepared by Hubert Lovell, dated April 22, 1997, recorded at plat book 41,

page 296, Habersham County records, which survey is incorporated herein by
reference.

TRACT THREE

All that tract or parcel of land lying and being in Land Lots 116 & 123, 13'h Land District,
Habersham County, containing 180.13 acres, and more" particularly described as Tract One, on a

survey for "The Orchard," prepared by Lovell, Duvall, Miller dc Assoc., Georgia Registered Land

Surveyors, dated July 23, 1997, recorded in deed book 42, page 217, Habersham County records,

which survey is incorporated herein by reference for a more full and complete description of said

preperry.
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LESS AND EXCEPT: The following six parcels:

1. All that tract or parcel of land lying and being in Phase Vina, according to a
survey' entitled "The Orchard - Phase 6A," by Davidson Land Surveying, lnc.,
Georgia Registered Land Surveyors, dated March 5, E999, recorded in plat book
46, pages 219-222, Habersharn County Records. totaling approximately 82.746
acres, which survey is incorporated herein by reference for a more full and
complete description of said property.

All that tract or parcel of land lying and being in of Phase X, according to a
survey' entitled "Final Plat, Phase Ten, The Orchard ," by Hubert Lovell, Georgia
Registered Land Surveyor, dated October 31, 1996, recorded in Plat Book 43,
page 93, Habersharn County Records, totaling approximately 10.69 acres which
survey is incorofiorated herein by reference formore full and complete

7s

description of said property.
All that tract or parcel of land lying and being in Phase XI, according to a survey
entitled "Final Plat, Phase Eleven, The Orchard," by Hubert Lovell, Georgia
Registered Land Surveyor, dated December 20, 1996, recorded in plat book 43,
page 92, Habersharn County Records, totalling approximately 20.03 acres, which
survey' is incorporated herein by reference for a more an complete
descriptiOn of said property.

All that tract or parcel of land lying and being in Phase XII, according to a
survey entitled "Final Plat, Phase Twelve, The Orchard," by Hubert Lovell,
Georgia Registered Land Surveyor, dated April 14, 1995, recorded in plat book
43, page 94, Habersham County Records, totaling approximately 15.80 acres.
which survey are incorporated herein by reference tor a r and complete
description of said prOperty.

All that tract or parcel of land lying and being in Land Lot 116 & 123, 13"" Land
District, Habersharn County, containing 4.872 acres, described as lot 1214, and
1.976 acres and designated as lot 1215, according to a survey for "The Orchard -

revrsron of Phase 19.," by Holcomb Surveying, dated March 7, 1999, revised
August 3, 1999, recorded in plat book 47, page 173, Habersham County records,
which survey is incorporated herein by reference for a more full and complete
description of said property.

All that tract or parcel of land lying and being in Land Lot 116, 13"l Land District,
Habersham County, containing ap roximately 3.84 acres, and more particularly
described as all of "Final Plat Partnership,", prepared
by Holcomb Surveying, Inc., dated May, 18, 1999, recorded in plat book 47, page
8, Habersham County records, which suwey is incorporated herein by reference.

Phase 7A - Orchar tmtte

-

The resulting TRACT THREE containin more or less, and
comprising all of Phase Vl-B.

40.178 acres
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l
.

STATE 0i: GEORGIACOUNTY OF "ABERSHAM Exhibit "3"

CONTRACT FOR THE SALE ANDPURCHASE OF REAL PROPERT\
THlS CONTRACT. made as ofthis dayol'hla)'. 2000. byand between The Orchard

Limited Partnership (hereinafter referred to as "Seller") andOrchard Realn' & DevcloLLC (hereinafter referred to as "Purchaer"). ' pmcntCo.,

WITNESSETH
REAS, Seller wishes to sell to Purchaser,certain real propert

. urchaser wis es to purchase from Seller,hereinafter set fort
y more particularly hereinafter des

dI

cnbe upon the terms and conditions
_____._.

N V, THEREFORE for and in consideration of, the premises and of the letter of credithereinbelowdescribed and for other valuable considerations, in hand paid by Purchaser to Seller, thereceipt and sufficiency'ofwhich are hereby-acknowledged, Seller and Purchaser hereby covenant andagree as follows:

LSale ofPropel-oz. Seller agrees to sell to Purchaser, and Purchaser agrees to purchase fromSeller, upon the terms and conditions hereinafter provided, that certain realin the 13'" land District of Habersham County, consisting of one-hundred, twenty five (125),developed lots within TheOrchard subdivision, and being more particularly described in Exhibit "A"attached hereto and by reference made a part hereof together with
-4

'
thereon, any fixtures affixed thereto, all right, title an interest of Sellerrights-of-way or private drives adjacent thereto, and all right, title and i nte rest ofSeller ifanyto all common areas and common facilities such as swimming pools

'

propcm' lying and being

Improvements locate
m arrd to any public

dI

, in and
recreatton areas located within said subdivisioa tennis courts arid other

2. Purchase Price and TimeofPayment. The purchase price to be paid by Purchaser to Sellerfor the Property shall be SIX MTLLION AND NO/l 00 Dollars ($6,000,000) (hereinafter referred toas the "Purchase Prica"), payable, at Purchaser'ss option, either (i) all cash (certified or cashier'scheck) at the closing ofthe transactioo contemplated by this Contract (hereinafter referred to as the"Closing"). or (ii) as follows:

A. Purchaser shall pay to Seller the sum of FOUR MILLION, FIVE HUNDREDTHOUSAND and NO/lOO Dollars ($4,500,00) in cash (certified or cashier's check) at the Closing.
B. The balance of the Purchase Price shall be paid in the form of a purchase moneyindebtedness evidenced by a promissory note, and secured by a deed to secure debt. The Nore andthe Security Deed shall contain the provisions hereinbelOtv stated.
C. The Note shall provide that the balance of the Purchase Price shall bear no annual interest,to the extent interest is imputed to the Seller by either the internal Revenue Service. or the State ofGeorgia Department of Revenue.

The Note shall further provide, without limitation. that the maker thereol~ may prepay' theindebtedness evidenced thereby, In whole m' in part. at any time and from time to time Wilhfilmpenalty. premium. or payment ofunearned interest. The Note shall further provrdc that written notlce .
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of default thereunder or under the Securit ' Deed sha .' - . ~ -
' t

"

Makerol'tlte Note and the then owners title tenth:c
b) ol thL N01:

' of the Notetand that a period often (10) days (as to mane
-- all other defaults) shall be allowed for the cure of such

indebtedness evidenced by the Note or
Security Deed.

. . to the
Property (it such be othe than the maker

KV
o f rccor

tary defaults) and thirty (30) days (as to
default prior to any' acceleration of theany commencement of foreclosure proceedings under the

D. The Security Deed shall convey the Pro erty to secure the indebtedness evident:
Note. The Seller understands that this Security' will be subordinate to a Security Deed (22:31:25
the same date in favor of Regions Bank in the amount of 84.500.000. The Security Deed shall
provide that the indebtedness secured thereby' may be prepaid in accordance with the provisions of
the Note. The Security Deed shall further provide that written notice ofdefault thereunder or under
the Note shall be given by the grantee under the Security Deed to the maker ot' the Note and that a
period often (10) days (as to monetary defaults) and thirty (30) days (as to all other defaults) shall
be allowed for the cure of such default, by' the maker of the Note, prior to any acceleration of the
indebtedness evidenced by the Note or any commencement of foreclosure proceedings under the

Deed

Security Deed. The Security Deed shall further provide that the Property may be developed by. I

l f
. . -�Eurch '

_
scommercially�reasonableandwhteh�-- .____ --------~�

does not materially adversely affect the value of the Property.

3. Option to Purchase Additional Land. As a part of the consideration of this Agreement,
Seller has agreed to grant to the Purchaser an Option to purchase the additional land described in the
attached Exhibit "B." The terms shall payment of FOUR MILLION AND NO/ 100 Dollars
($4,000,000), within the term of the option, which shall be two years from the date of closing. In
order to exercise this option, Purchaser must previously satisfy any outstanding indebtedness to the
Seller arising out of the initial purchase, all as more particularly set forth in the Option Agreementn to be executed by' the parties at the time of closing.

'

4. Joint Venmre Agreement. As part of the consideration of this Agreement, Seller hereby
assigns, at the time of closing, all of its rights, powers and duties in and to the "Phase 14

Perry/Orchard Joint Venture Agreement" attached hereto as Exhibit "C." This Agreement is
reStricted to the property described in the attached Exhibit "D." It is intended hereby that the rights
oflohn and Elena Perry, the Grantees set forth in said Agreement, shall not be affected. The Real
Estate Commission set forth in said Agreement shall be paid to "Orchard Realty." The Lot
Development Fee of SEVEN THOUSAND AND NO/IOO Dollars ($7,000), shall be paid to The
Orchard Limited Partnership. The balancc shall be divided pursuant to said Agreement between
Purchaser and the Penys. Seller agrees to cumplete the paving of the roadways within Phase XIV
at Seller's expense. Purchaser shall be entitled to beginmarketing lots within Phase XIV at the time
of closing.

5. Tests, Boring: and Examinations. Sellerwill permit representatives of Purchaser to enter
upon the Property for the purposes of conducting soil tests, borings, percolation tests, and any other
tests. inspections, orexaminatioas that Purchaser desires in regard to the engineering and planning
for development of the Property, including (but not by way of limitation) such other tests,
inspections, or examinations that Purchaser may desire to determine subsurface or topographic
conditions of the Property. Purchaser shall hold Seller harmless for any and all costs, expenses.
liabilities and damages resulting from the performance by Purchaser or Purchaser's representatives
of such tests, inspections, or examinations. Purchaser shall use due care not to disrupt Seller's use
of and activities on the Property while conducting such tests. Purchaser shall cause such tests as
Purchaser desires to be conducted on or before forty-five (45) days from Completion ofAssemblage.
and. if Purchaser in its sole discretion shall conclude from the results of said tests that the
commercial development of the Property is not economically feasible. and Purchaser shall so notify
Seller in writing on or before forty-five (45) days from Completion of Assemblage, then thish Contract shall be deemed ofno further force or effect. and the letter ofcredit referred to in Paragraph
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A 24 hereinbelow shall be returned to Purchaser as soon as reasonably possible.

.
6. Exrtnu'mttion of Title and Defects in Title. Purchaser shall have until the time ofclosin

rn which to examine Seller's title to the Property and in which to furnish Seller wit a writtefi
statement ofdefects in such title. which defects, should they exist at the time ofClosing,would make
Seller unable to convey' title to the Properly as provided in Paragraph 8 hereinbclow. Seller shall
have thirty (30) days after receipt by Seller of such written statement of defects or until the date of
Closing, whichever period shall be the greater, in which to cure all defects, whether reported to
Seller by Purchaser as provided for in this Paragraph 6 or otherwise known to Seller. Seller agrees
to use its best efforts to cure such defects promptly. Purchaser shall also have right, at Purchaser's
sole election and in Purchaser's sole discretion, to waive any defect in title known to Purchaser by
giving notice in writing to Seller of the specific defect which Purchaser waives, whereupon
Purchaser may close the transaction in accordance with this Contract.

7. Closing. The Closing will be held on May 26, 2000, in the law offices of Carey', Jarrard
& Walker. -

-8 ( Ofl~V£¥aflCLOf�B£OPBKQL�Al~the�--C- d deliver-«weal;............................ .
warranty deed, with full warranties oftitle, conveyingmarketable fee simple title to the property, free
and clear of all mortgages, security deeds, liens and other encumbrances of any kind, except for ad
valorem taxes not yet due and payable and the lis pendens notice discussed below.

9. Orchard Realty. In addition to the Real Property described in the attached Exhibit "A,"
Seller shall convey at the time of closing, all right title and interest in and to "Orchard Realty,"
including but not limited to the actual sales office located on the Properti'. and all furniture and

equipment contained therein.

10. Warranties ofSeller. Seller warrants to Purchaser as follows.

A. Seller presently has good and marketable fee simple title to the Property, subject -

only to the lis pendens discussed below,

B. The Property will be in substantially the same condition at time of Closing a on
the date hereinabove first written, subject to the provisions of Paragraph 11 hereinbelow.

C.. The Property has private water system sufficient to accommodate required
capacity for residential development.

1 l. Termination. Purchaser may terminate this Agreement without penalty in the event any
of the following conditions exist at the scheduled time of closmg..

A. Any notice shall be givenofproceeding filed or commenced by any governmental
authority or other agency having powers of condemnation concerning the Property or any portion
thereof,

8. Purchaser, at Purchaser's expense, shall have applied to First American Title
Insurance Company for a title insurance binder or commitment agreeing to issue, at standard rates,
a title insurance policy to Purchaser insuring fee simple title to the Property in favor of Purchaser
without exCeption except for the then current State and County ad valorem taxes and those items
more particularly described in Paragraph 8 hereinabove, and said title insurance company shall have
refused to issue such binder;

,_
C. Failure of Seller to deliver to Purchaser at Closing an affidavit of Seller statingR that there are no outstanding indebtedness, security agreements, financing statements; or £1116
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PURCHASER:
Orchard Reakly 8: Development C0.. |.l.(

As to Purchaser:

H"
_

Signed. sealed, and dciivered in
the presence of:

Wilne's's alter C. Ziford, Man'a'gglg Member

By
'0' 1''l' OOOOO0.. ' _'

Notary PublL¢;;.. a"
L r

.2" .: .:' ". ' '- O
_. "' g '5 ",3, .n '
a.

A. r ~,c-~--"\ 'I:
7- '. (fifiog I 1'
i V .' '1
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° 1' .73 {s}
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TRAC 'T FIVE
All that tract or parcel ofland lying and hcitig in Laird Lot l l6. [3'h Lzand District.

llabershant County. containing 2.273 acres. and beirtg designated as lot 159. according to a

survey for "The Orchard - Revision of Phase l." prepared by Holcomb Surveying. dated March
20, 1999. revised July 18, 1999, and September [2. 1999, recorded in plat book 47, page 168,

"1

Habcrsham County records, which survey is incorporated herein by reference for a more full and

complete description of said property.
' '

Phase [I

All of lot 40 of Phase [1, according to a surveyentitled "Final Plat, Phase Two, The
Orchard." by Hubert Lovell, Georgia Registered Land Surveyor, dated April 21, 1989, recorded

..........."Woklungeimlabmhamfiounty_Records. which survey is incorporated herein

by reference for a more full and complete description of said property'.
-

Phase II!

All of lots 43, 51, 52, 53 & 60 of Fhase lll, according to a survey entitled "Final Plat,

A Phase Three, The Orchard," by Hubert Lovell, Georgia Registered Land Surveyor, dated January
'

." 22, 1990, recorded in plat book 29, page 299, Habersham County Records, which survey is

incorporated herein by reference for a more full and complete description of said property.

Email
All of lots 22, 23, 43, 48, 49, 50, 51, 52, 8c 56 of Phase IV, according to a survey entitled

"Final Plat, Phase Four, The Orchard," by Hubert Lovell, Georgia Registered Land Surveyor,
dated October 5, 1993, recorded in plat book 35, page 105, Habersham County Records, which

survey is incorporated herein by reference for a more full and complete description of said
'

property.

Phase VI-A

All oflots 1, 2, 4, 5, 6, 8, 9, 10,11, l2, l3, 14, 15, 16,17,18,19, 21, 22, 23, 27, 28, 29.
32, 35, 36, 37, 38, 39, 40, 41,, 42, 44, 45, 46, 48, 49, SO, 51, 52, 53, 54, SS, 56, 57, 58, S9, 62, 63.

64, 65 & 66 of Phase VI-A, according to a survey entitled "The Orchard - Phase 6A." by
Davidson Land Surveying, Inc., Georgia Registered Land Surveyors, dated March 5, 1999,

.
recorded in plat book 46, pages 219-222, Habersharn County Records, which survey is

h incorporated herein by reference for a more full and complete description of said property.
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" K

l'hnse VII

All oflots I. 5. 6, 7, 8. 9, 10. 25. S9. 60. 6t ofl'hasc VII. according to"l-mal Plat. Phase Seven, The Orchard" by Hubert Lovell. Georgia RegiSLered Land Surveyol-dated July 8. l99-l. recorded in plat book 36. page 209. Ilabersliam County Records, which
survey is incorporated herein by reference for a more full and complete description of said
property.

a survey entitled

All that tract or parcel ofland lying and being in Land Lot ID. 13'" Land District,Habersham County. containing 1.25 acres, described as lot 774 according to a survey for "The
Orchard - revisiOn of Phase 7," by Holcomb Surveying. dated March 30. l999, revised July 18,1999 and September 12, 1999, recorded in plat book 47. page 1.70, Habersham County records,which survey is incorporated herein by reference for a more full and complete descriptiOn ofsaid
property.

Phase VII!

All oflots 1. 2, 3, 4. 5,7, 8, 9, 10, II, 12,13 & l4 ofPhase VIII, according to a survey
entitled "Final Plat, Phase Eight, The Orchard," by Hubert Lovell, Georgia Registered Land
Surveyor, dated June 22, 1993, recorded in Plat Book 38, page 19, Habersham County Records,
which surve}' is incorporated herein by reference for a more full and complete description of said
property.

Phase [X

All of lots 24, 26, 27, 28, 29, 30 & 32 of Phase IX, according to a survey entitled "Final
Plat, Phase Nine, The Orchard," by Hubert Lovell, Georgia Registered Land Surveyor, dated
June 21, 1995. recorded in plat book 38, page 17, Habersham County Records, which survey is
incorporated herein by reference for a more full and complete description of said property.

Phase X

All of lots 1. 3, 8 8c 9 of Phase X, according to a survey entitled "Finai Plat, Phase Ten,
The Orchard ," by Hubert Lovell, Georgia Registered Land Surveyor, dated October 31, 1996,
recorded in Flat Book 43, page 93, Habersham County Records, which survey is incorporated
herein by reference for a more full and complete description of said property.
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'1
Phase XI

All oi' lots 4, 5. 6, 7, 8, 9. It}. 14 & 15 of Phase XI. according to a survey entitled "FinalPlat, Phase Eleven. The Orchard" by Hubert Lovell, Georgitt Registered Land Surveyor, datedDecember 20, 1996. recorded in plat book 43, page 92, Hobersham County Records, Whichsurvey is incorporated herein by reference for a more fuli and complete descriptiori of saidproperty.

Phase XII

All of lots 1, 5, ll, 12 & 13 of Phase Xll, accordin
Twelve, The Orchard," by Hubert Lovell, Georgia Regist
l995 re

'

incorporated herein by reference for a more full and complete dc

g to a survey entitled "Final Plat,'Phase
ered Land SurveyOr, dated April 14,

ordSrW'l'nth'survey'E"re"
"_" " "

scription of said property.

All that tract or parcel of land lying and being-in Land Lot 116 & 123, 13'" Land District,Habersham County, containing 4.872 acres, described as lot 1214. and 1.976 acres and
designated as lot 1215, according to a survey' for "The Orchard - revision of Phase 12," byHolcomb Surveying. dated March 7, 1999, revised August 3, 1999, recorded in plat book 47,page 173, Habersham County records, which survey is incorporated herein by reference for amore full and complete description of said property.

Also conveyed herein;

All that tract or parcel of land lying and being in Land Lot MG, 13'" Land District,Habersharn County. containing 0.843 acres, described as lot 8-1, according to a survey for "TheOrchard," prepared by Holcomb Surveying, lnc., dated March 15, 1999, recorded in plat book 46,
page £92, Habersham County records, which survey is incorporated herein by reference for amore full and complete description of said property

All that tract or parcel of land lying and being in Land Lot its, 13'" Land District,
'

Habersham County, Georgia, designated as the "Water Tank Lot"acres according to the "FinalPlat - Phase Three, The Orchard," dated November 22, 1990, recorded in plat book 29, page 299,Habersham County Records, which survey is incorporated herein by reference for a more full and
complete description, along with the water system as described in plat book 30, page 268,Habersham County records.

.

All that tract or parcel of land lying and being in Land Lot 96 of the 13'" Land District,Habersham County, commonly referred to as "Yates Lake," and designated as "Lake" on Final
Plat Phase Four, The Orchard Subdivision, prepared by Hubert Loveli, Georgia Registered Land
Surveyor, dated October S, 1993, recorded in Plat Book 35, page 105. Habersham CountyRecords, which survey is incorporated herein by reference.
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All that tract or parcel ol' land lying and being in Laild Lot l16. 13'" Land District.Habersham County. Georgia. commonly referred to as "Orchard Lake." "Golden Lake," and"Baldwin Lake." as shown on a survey for The Orchard Club. inc. dated April 8. 1993. recordedin Plat Book 44. pages 123427. Habersham County Records. which survey is incorporatedherein by reference.

Together with all roadways lying and being within The Orchard Subdivision as shown onthe above referenced surveys. .

The above-described property is conveyed subject to Declaration of Covenants andRestrictions for "The Orchard" dated November 2 l. [988, recorded in the office of the Clerk ofSuperior Court ofHabersham County. Georgia deed records in deed book 240, pages '4 l 9 et.seq.; as amended by an instrument dated March 13, I989, recorded in deed book 244, page 25;

396, et. seq.; and as funher amended by an instrument dated August 22, I994 and recorded indeed book 322, page 491 et seq. and as further amended by an instrument dated August 10. 1997and recorded in deed book 396, page 520 et seq.; and as further amended by an instrument datedSeptember 25, 1998 and recorded in deed book 414, page 749 et seq.;and as further amended byan instrument dated January 25. 2000 and recorded in deed book 464. page 798 et seq. inaforesaid records. ' '

Al

tn
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EXHIBIT "B"

OPTION

TRACT ONE:

All that tract or parcel of land lying and being in Land Lot 95 & 96, 13'h Larid District,
Habersham County, containing 77.96 acres, and being described as TRACT FOUR of a map
prepared for "The Orchard," prepared by Lovell. Duvall, Miller & Assoc., Georgia Registered
Land Surveyor, dated July 23, 1997, recorded in plat book 42 page 217, Habersham County
records. said plat is incorporated herein by reference for a more full and complete description of
said property.

TRACT rwo;

All that tract or parcel of land lying and being in Land Lots 94, 95 116 & 117, 13'" Land
Disrrict Hall County, containing 174.98 acres, described as TRACT ONE. according to a survey .

for Melvin Eugene Grills, prepared by Hubert Lovell, dated April 22, 1997, recorded at plat book
41, page 297, Habcrsham County records, which Survey is incorporated herein by reference.

LESS AND EXCEPT the following two parcels:

i. All that tract All that tract or parcel of [and lying and being in Land Lots 95 13'h

Land District Hall County, containing 7.77 acres, described as Tract LA, and
19.07 acres, described as Tract [-8, according to a survey for James D.
Esslinger, prepared by Lovell, Duvall, Miller & Assoc., Georgia Registered Land
Surveyors, dated February 12, 1999, recorded at plat book 48, page 170,
Habersham County records, which survey is incorporated herein by reference.

All that tract or parcel of land lying and being in Land Lots 95 & 116, 13'" Land
District Hall County, containing 50.0 acres, according to a survey for, Carlos
Lovell, prepared by Hubert Lovell, dated April 22, l997, recorded at plat book 41,
page 296, Habersham County records, which survey is incorporated herein by

'

reference.

TRACT THREE

All that tract or parcel of land lying and being in Land Lots 116 8:. 123, 13'h Land District,
Habersharn County, containing 180.13 acres, and more particularly described as Tract One, on a

survey for "The Orchard," prepared by Lovell, Duvall, Miller & Assoc., Georgia Registered Land

Surveyors, dated July 23, 1997, recorded in deed book 42, page 217, Habersharn County records,
which survey is incorporated herein by reference for a more full and complete description of said
prOperty.
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n LESS AND EXCEPT: The Following six parcels:

__ 1. All that tract or parcel of land lying and being in Phase Vl-A. accordirig (0 a
survey entitled "The Orchard - Phase 6A." 135' Davidson Land Surveyinu. inc.
Georgia Registered Land Surveyors. dated March 5. 1999, recorded in pint book
46. pages 219-222. Habersham County Records. totaling approximately 82.746
ac res. which Survey is incorporated herein by reference for a more full and
complete description of said property.

'

All that tract or parcel of land lying and being in of Phase X, according to a

survey entitied "Final Plat, Phase Ten, The Orchard ," by Hubert Lovell, Georgia
Registered Land Surveyor, dated October 31. 1996, recorded in Plat Book 43,
page 93, Habersham Count)' Records, totaling approximately 10.69 acres which
survey is incorporated herein by' reference for a more full and complete
description of said property.
All that tract or parcel of land lying and being in Phase XI, according to a Survey
entitled "Final Plat, Phase Eleven, The Orchard" by Hubert Lovell, Georgia '

Registered Land Surveyor, dated December 20, 1996, recorded in plat book 43,
page 92, Habersham County Records, totalling approximately 20.03 acres, which

'

survey is incorporated herein by reference for a more full and complete
description of said property.

All that tract or parcel of land lying and being in Phase XII, according to a

survey entitled "Final Plat, Phase Twelve, The Orchard," by' Hubert Lovell,
Georgia Registered Land Surveyor, dated April M, 1993, recorded in plat book

43, page 94, I-{abersham County Records, totaling approximately' 15.80 acres,
which sun'ey are incorporated herein by reference for a more full and complete
description of said property.

All that tract or parcel of land lying and being in Land Lot 116 & 123, 13'" Land
District, Habersharn County, containing 4.872 acres, described as lot 1214, and
1.976 acres and designated as lot 1215, according to a survey for "The Orchard -

revision of Phase 12," by Holcomb Surveying, dated March 7, 1999, revised
August 3, 1999, recorded in plat book 47, page 173, Habersharn County records.
which survey is incorporated herein by reference for a more full and complete
description of said property.

All that tract or panel of land lying and being in Land Lot 116, 13'h Land District,
Habcrsham County, containing approximately 3.84 acres, and more particularly
described as all of"Final Plat Phase 7A - Orchard Limited Partnership,", prepared
by Holcomb Surveying, 1nc., dated'May, 18, 1999, recorded in plat book 47, page
8, Habersham County records, which survey is incorporated herein by reference.

The resulting TRACT THREE containing 40.178 acres, more or less, and

' comprising all of Phase Vl-B.
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p'EC I (0'Phase 14
Perry/Orchard Joint Venture Agreement

I '
C (m

1
Principal and interest shall be due and payable upon the

sa es of individual lots, in accordance With the follodnSchedule:
9 payment

.
1. First 14 Lots in the following order of priority ofdisbursements of sale proceeds:

(at) Grantees (principal reduction -

$30,000},-
(b) real estate con-mission (10': of sales price);
(C) reimburse lot development fee to Grantor- ($7,000),-

" (die '

romfi-gb'e'fiween Creator andGrantees (see-50%); ' '

2. - Next 12 Lots in the following order of priority of.disbursements of sale proceeds:

(a) Grantees (principal reduction
�_ $20,000);

(b) real estate commission (10': of sales price);fl (c) reimburse lot development fee to Grantor ($7,000),-
(d) split balance of proceeds .betueen creator andGrantees (50%-50':l;

3. One-half 'of the next remaining Lots in the followingorder of priority of disbursements of sale proceeds (provided,however if the number of remaining Lots is an odd number suchthat one�half of such number would not be a whole number. thensale proceeds shall be dlsbursed pursuant to this subsection (c)with respect to that number of next remaining Lots equal to thenext highest whole number above one-half of the number of nextremaining Lots) : .

(a) Grantees (principal reduction - $19,000);
(b) real estate commission (10% of sales price);"
(d) reimburse lot deVelopment fee to Grantor ($7,000):-
(:1) split balance of proceeds between Grantor andGrantees (SOt�Sot);

4. Last remaining Lots in the following order of priorityIV of disbursements of sale proceeds:h
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Page 2 or 3

(a) Grantees (prinéipal reduction - quotlby dividing (x) the principal balance outstanding follast payment under subsection (c) abova by (y) theDeveloped Lots then last remaining);

ent obtained
lowing the

number of
(b) real estate commission (10% of sales price);
to) reimburse 10E development fee to Grantor ($7,000);(d) split balance of proceeds between Grantor andGrantees (see-sot);

No other am
recordin charge

cunts (real estate transfer tax, lot release
COMB

s or other charges or expenses)

n

e ram lot saleproceeds in determining the net sale: proceeds under subsections1(d), 2(d), 3(d) or 4(d) above. All such expenses shall be paidsolely by Grantor. either'from its aforementioned share of net'sale proceeds or from other funds of Grantor. No less than tarry(40) Lots shall be developed upon the property, and each Lot shallbe sold for cash at a price which will maintain a minimumcumulative average price for all Lots then cold of SeventyThousand and No/loo Dollars ($70,000.00) cash.

ncurred in

. DNC:

THE UNDERSIGNED, VIEGIL E. LOVELL, as Guarantor of thepayment and performance by The Orchard Limited Partnership of itsobligations under the described Deed heoregoing modification thereof and agree
reby consents to the

uarantor shall extend to and include th
s that his liabi lity asthe above Amendment e terms prOVisions offully and to the same extentsame had originally been though theincorporated into the Deed

WITVESS the hand and seal of the undersigned Guarantor, as oflthe Q} day of September, 1998.
-

lA\S) t43tfl&[) {Seal}

5E"

VIRGIL %. L5VELL \

(s :\00l\¢|¢al\ruy:>$&.m[
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EXHIBI'I' "D"

All that tract or parcel ofland lying and being in land lots 94. 95, HG. I l7: l3'" LandDistrict, Habershanm County. Georgia. and being described as 50.0 acres according to a plat forCarlos Lovell. '13th April 22. 1997. and prepared by Hubert Lovell, registered surveyog. Whichplat is recorded at plat book 41. page 296. Habersham County records. incorporated herein byreference.
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liliiJill2l H1233!

Qifiifii-fim
Boolc Page Recorded

Dave C. W35!

NINTH AMENDDIENT TO THE
DECLARATION OF COVENANTS AND RESTRICTIONS

FORm ORCHARD

TI'IENINTHANIENDLIENT (lrueinnfiq-rd'erredtoadre"Amendmeln"tothe
DecluutionofCovenrnteartdRestrictionsfiartheOrehnrdiemldcdris_3Q_*dayofNavernher
2010.

WITNESSETH:
WHEREAS, The Orchard Limited Pmnerehip, a Georgia limited partnership (hereinafier'

referred to as the "Developer"; joined The Orchard Property Owners Association Inc. a

George not-for-profit corporation (hereinafier referred to as "Association? and by Fred Lovell,
a resident ofHabershnm County. Georgia (hereinafier referred to es "Lovell'? have heretofore

executed a Declaration ofCom: and Restrictions for the The Orchard, dated November 21,
1988 (hereinafter "Declaration ofCovenants and Restrictions") arid recorded in the office of the
Clerk ofthe Superior Count ot'llabersham County, Georgia. in Deed Book 240, Page 419, or

seq; and

WHEREAS, the petites hereto have heretofore ertecuted a First Amendment to the

Declaration of Covenants and Restrictions, dated April 13, 1959. recorded in Deed Book 244,

Peg: 25, Habersham Cortney, Georgia Records; and

WHEREAS, the parties hereto have heretofore executed a Second Amendment to the

Declaration of Covenants and Restrictions. dated April 5, 1989, recorded in Deed Book 344,

Page 396, Hnbmhnm Cortnty, Georgia Records; and

WHEREASthepartieeheretohlveheretoforeexewtedaThird Amendmeottothe
Declaration of Covenerrt! and Restrictions, dated August 21, 1994, recorded in Deed Book 322,

Page 421, Habershnm County, Georgia Records; and

WHEREAS, the parties hereto hove heretofore executed e Fourth Amendment to the

Declaration ofCovenants end Restrictions, dated August 29. 1997, recorded in Deed Book 384,

Page "3, Hebershun County. Georgia Records; and

Wl-lEREAS, the parties hereto have heretofore errecrtted a Filth Amendment to the

Declaration of Covernnts and Restrictions, dated September 25, 1998, recorded in Deed Book

414, Page 749, Habershnm County, Georgia Records; and

l
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HABERSHAM COUNTY
CLERK "F COURT

Tenth Amendment to the Declarations ofCovenants
1533 F53" :3." 35 35

And Restrictions for theOrchard
- l0 l8 56 '3'

..

This Tenth Amendment (hereiriafier as the "Amcndn1ent") to the Declafiafidfb..._.

Covenants and Restrictions for the Orchard is made tiiisab-'ll'day 01' February, 2M 3.

WHEREAS, Granny Smith Properties, Inc. has hem designated as (the "Developer") 01"

the Orchard by virtue of the attached Order (See Exhibit "A") of the Superior Court of DeKalb

County. Georgia dated October I9. 2011, Civil Action No. 11CV-1661-4 and the Orchard

Propeny Owner's Association IL Inc. (the "Association'fi (See Exhibit "A"? are parties to a set

of Covenants, Declarations, Restrictions, Easements. Assessrnettts, Charges, Lions and other

provisions contained in and constituting the Declaration of Covenants and Restriction for the

Orchard (the "Declaration") which is originally recorded in the deed records of Habershain

County, Georgia in Deed Book 240, Page 419 or seq.; and

WHEREAS. a First Amendment to the Declaration of Covenants and Restrictions, dated

April 13, 1989, was recorded in Deed Book 244, Page 25, Habcrsharn County', Georgia Records;

and

WHEREAS, it Second Amendment to the Declaration of Covenants and Restrictions,

dated April 5, 1989, was recorded in Deed Book 344. Page 396, Habersham County: Georgia

Records; and

WHEREAS, a Third Amendment to the Declaration ofCovenants and Restrictions. dated

August 22, 1994, was recorded in Deed Book 322, Page 421. Habersham County, Georgia

Records; and
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WHEREAS, a Fourth Amendment to the Declaration of Covenants and Restrictions,

dated August 29, 199?, was recorded in Deed Book 384, Page 113, Habersharn County, Georgia

Records; and

WHEREAS, a Fifih Amendment to the Declaration of Covenants and Restrictions, was

dated September 25, 1998, recorded in Deed Book 414, Page 749. Habersham County, Georgia

Records; and

WHEREAS. a Sixth Amendment to the Declaration of Covenants and Restrictions. was

dated February 22, 2000, recorded in Deed Book 464, Page 798, Hobersharn County, Georgia

Records; and

WIIEREAS, a Seventlt Amendment to the Declaration of Covenants and Restrictions,

dated April 25. 2002, was executed artd subsequently recorded in Deed Book 474, Page 227.

Habersharn County. Georgia Records; and

WHEREAS. on April 30, 2002, an Eighth Amendment to the Declaration of Covenants

and Restrictions was executed, deleting and rescinding the Seventh Amendment in is entirety',

said Eighth Amendment being recorded in the Habersham County: Georgia Records; (See Civil

Action 02-CV-3108 and Order of May l7, 2002. filed in the Superior Court of Habetsham

County); m1

WHEREAS, a Ninth Amendmettt to the Declaration of Covenants and Restrictions, dated

November 30, 2010. was recorded in Deed Book 944, Page 392, Habershant County, Georgia

Records; and
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WHEREAS, the propet'ty deseribetl in Exhibit "B" which is attached hereto and made a

part hereof; (the "Property") is owned, held and occupied subject to the Declaration which

establish a general plan and scheme for the development and use of the Property as the Orchard

Subdivision; and

WHEREAS, the Declaration provides for the preservation and enhancement of property

values, amenities and opponmtities widtin the Property and promotes, protects and contributes to

the general health, welfare and property value of the Property owners (the "Owners") in the

Orchard; and

The Dcelaralion contains definitions of teams used therein including Section 1.9 of

Article 1 which defines the term "common property" which is to be used and managed by the

Association for the benefit arid common use and enjoyment of all owners of lots in the Orchard;

and

WHEREAS, there is located in the Property golf club facilities which are specifically'

excluded as part of the "common propeny" as defined in Article I, Section 1.9 and not subject to

control of the Association even though the availability and operation of the golf club facilities

significantly etffeets the property values ofevery Owner's lot in theOrchard; and

WHEREAS, the Developer and the Association believe it is in the best interest of the

Association as well as each Owner in the Orchard for the golf club facilities to become connnon

property and to thereby be subject to the control and management of the Association for the

common use, benefit, and enjoyment ofall Owners; and

Page 3 of!
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WHEREAS, Section 14.22 of Article 14 of the Declaration allows the Developer to

make reasonable modifications, chimges or cancellations to any and all the provisions pertaining

to the development of the Orchard contained in the Declaration.

NOW THEREFORE, for and in consideration of carrying out the purposes set forth

herein liar the benefit of all of the owners of lots at the Orchard, the undersiined Developer and

Association hereby take the following action:

I. By deleting in its entirety Paragraph 1.9 of Article I of the Declaration and

substituting in its place the following: "1.9 'comnton propeny' shall mean and refer

to all portions of the property which are intended for the common use and enjoyment

of owners and which are conveyed to the Association by deed or which are dedicated

to the Association on the recorded subdivision plats of the property and all real and

personal property' which may be acquired by the Association for the benefit and

private, common use and enjoyment of all Owners, and shall include the golf club

facilities and all portions ti'tereof."

2. Notwithstanding any other provision. Covenant, Restriction or Article of the

Declaration, the authority and powers of the Association under Article 4 of the

Declaration shall specifically include the authority and power, should the Association

choose to do so. to acquire the real and personal property constituting the golf club

facilities as common property under the Declaration

3. By adding to Paragraph 4.2 of Article 4 of the Declaration the following: "The

Association's authority and power to acquire the golf club facilities as common

property' shall specifically' include but not be limited to the authority to enter into sttch

contracts and agreements as the Association! in its sole discretion deems necessary or

convenient.

4. By adding to Paragt-nph 6.2 of Article 6 the following: "Notwithstanding any

provision to the contrary, the Association shall have the right to assess, charge and

collect from any owner of the golf club facilities other than the Associationt, the

reasonablc and necessary costs of maintaining a guard housa, as well as the
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reasonable and necessary costs ofmaintaining all streets used by patrons of the owner

ofthe golf club facilities.

5. Above Section 2 and Section 3 of this Amendment shall become effective upon

recording and Section 1 and Section 4 shall become effective once title to the

property described on Exhibit "C" vests in the Association.

IN WITNESS WHEREOF, the undersigned hereby amend the Declaraxion as set fortli

herein by setting their hands and affixing their seals on the day and year first written above.

Signed, scaled and delivered
In the presence of:

' ' H -. -.
.,',((;~ '.

mi '
21'
E g. momma 1. .._'

'7'. film-IN :( :.

Signed, sealed and?9 'W'G..'gx'5 The Orchard Property Owner's Association

In the presence of? "fifé'M co

éfi/mU
' W ' "'9'"! t Sixm CEno 101211

"Hesiw'fitsf'I-"cfc'f;
al on ans,

[:1
.' , "90 I2} By: )0! 4 'J

g' Exmm'. Dan Nee. Secretary

Java. :0" '

.-"<\\I '\4 3"l" 'fiI

II, Inc.

n"..n
I-
-
uo ly

i|
1I
I

o
I
a
"T

f a
,G h
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B
0Unofiicial Witnessl _-I.'."Il' ,

3' VW wen,
E

In: Virgil
GEORGIA

>01}

QE'O'iii

Ell.'
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CONSENT 0F ASSOCIATION

The Orchard Propcny Owner's Association ii, Inc.. a Georgia not-fnr�plvfit corporation

hereby joins in this Tenth Amendment to the Declaration for the puiposcs ofagreeing to perfonu

its obligations as contnincd herein and consents and ratifies the adoption of the Tenth

Amendment.

TheOPOAI ii, inc. a Georgia
Not-fur-ptufil Corporation

a on Sirmans. CEO

Dan Nee. Secmtai'y

Page Sofs
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-' 'hn'

(mas"- v !IN THE SUPERIOR COURTOFmucus catfish-r�
STATE orcnoncrn W P 2:91;THE oncrmp ?ROPERTY OWNERS : '3"

Egflraian com:ASS'N 20:1,mc..ana LOUIS BONADIES, "'"M' Y Get

Plaintiffs,

vs
: Civil Action File

No. lICV-1661-4THE ORCHARDmomma! OWhERSASS'N, INC., at at.

Defendants.

ORDERAND FINAL JUDGMENT
Ptaintifi": motion to enforce scttletnatt (filed August to, 2m 1} came on. fox- having an

Octobe' I], ZOli with counsel R3: the parties in attendance. Upon flrvicw 01' the pleadings and
atitc.'menu-s ot'rccotd. and in sensitization ofthe ugmnmt and authority advances at such
Mil-35.1.": Conn finds and adjudgcs as follow:

Th: parties to this action, which arises out ofdisputes taming to a plannatt dcvelnpmmt
known as "The Orchard" Iocnzed in Habsrslmn Catmly, Georgia, entered into a written
15mm: in Irradiation purporting to settle all issues betwem that on April 14. 2011 . (Consent
Order to Mediate and Stay, filed March 31, 2011; Affidavit ofCynth'ta Briscoc Brown. Exhibit
"1" (haste, filed August 10, 20} L} Plaintiffs subsequently subnfittcd to Defendants a proposed
"Consent Order and Firm! ludgmmt" purponcdly incorporating tbs terms of the mediation
agmuncnt, but DefendantsMuss! to sign malt consent onicr, drawing the instantmotion to
utt'orcc.

Page 1 of 8

m
m
'

03:2Ttozt)

22mm



Exhibit A

"Under Georgia law. an atlamcy ofrecord has apparent authority to cater into an

agrwttent on behalfotizis client and the azimuth enforceabie against the client by om:
settling parties"? 302 GtApp. 280, 690 5.5.2a
225 (2010) (citation omitted). "In considering themforceabilizyol'arr alleged settlement

agreement, however, a trial court is obviously limined to those terms upon whiclt the parties
thmmlves havemuluany agreed. Absent mumal agreement, there is no enforceablemam:
hetweenrtw parties. It is the duty ofccuns to oonstme and enforce contracts as made, and not to

make them 261' the parties." Wm 290 Gum). 432. 659 S.E.2d 809 (2008}

{citation omitted).

At om! argument on Plaintifl's' motion to enforce. Defendants mind that on April 14,
201 I they modiotcd and entered into n Writtm ayeemeot. a true and cot-met copy nfwhieh is

nmchod to the Brown A ffidnvit. but destined to sign the proposed eonsczrt final ordu submirtnd

to them by Plaintiffs) Defendants. however, haw failed to articulatemy legal reasozt why the
terms and conditions of the egeenrcat they freely and voluntamy entered into on April 14. 201)

should not be enforced against than (6.3.. duress. incapacity [0 contract. inadequacy of

consideration, elm. etc.) M. Wc.hmlggl'g§ Inc. v. Tecllwgkg, log, 274 GaJtpp,
673.. at 8.5.2:! 564 (2005).

' Wnia not anundanfly clear. it seems that subsoqtrent to mediation one a more Daforldanls had'saoond thoughts' about his authomyto enter into such an agreement. Indemnification was another issueraised after the mediation concluded, but it is :iklwise unclearmeme Defmdanls were requesting theInclusim or exclusion of indemnification ianyuago In the final consent order. In thu'r brie! filed at the eveof the hwing, Defendenm contend that indemnification was neverdisassed at the April 14 medialbuand object to the indus'ron crouch Ianguago In Paragraph 14 ot the proposed consort! order. (Defendant'sbrief in opposition, p, 4.) Plaintiffs likewise agree that indemnification was not an mu. raised wconsidered at the Aprfl 14. 201 t medloflon.

Page 2 or B
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"[T]l'rc.sc saplristiculerl businessmul. witlr the advice of counsel. made an informed

decision to settle their claims instead ofpursuing the [instant litigation].

Theymay not avoid llm settlemen'. alyeunmt...'mmly b ncausc
[that] onlzred intro it wi1h reluctance. the contract was var!
d isadvantageous to [them]. the bargaining puWa' ofthe pmtiqs
were nol equll or there was some nnfuimsss in the negotiations
preceding the agrecmam." Frame. Booth, Wad: Al Canrpbell, 23B
Ga.App. 428, 430 (2), 519 S.E.2d 237 (1999).

274 GnApp. at 682-683.

Accordingly. based upon tho foregoing. Plaintiff's motion to mlbrce sonlmerrl

agrecrnmt [filed August 30. 2011) shall be, and hereby is GRANTED, and il is hereby

ORDERED AND ADJUDGED:

l.

Tm ORCHARD PROFERTY OWNERS ASSOCIATION, INC. CUPOAl") , r. Gwrgia

non-profit carpomtiorl, was formed on April 26, 201]. The OPOAI is and shall be the legal and

designated successor to that certain Georgia non�profit curpomtiou by the same name which was

inevoan'aly dissolved by the Georgia Secretary ofSiale in 2010. As such, the OPOAI assumes

all III: :iyrzs, duties, and responsibilities gamed to the mandatory homeowners association of

The Orchard by [he Declarations. as amended, and the Bylaws orvhe original association.

Within ten (10) days of 1113 date of entry ofllris Order, lhc parties shall submit a name change 10

rho Georgia Sacrelary ofStnle, and the OPOAI'S new name shall be: "The 0rd1nrd Property

Owners Association 11, Inc." (hereafter "OPOAI II").

Page 3 of ll
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2.

OPOAI II shall have arr initial board ofdirectors made up offiw: (5) members ("the

Born-d"). With the :xception of Lhe Board members chosen pursulmt to subsection (A) below.

coal: Board mcmlwa' shall in a propmy owner in The Orchard. Board members shall he choson

as follows:

(A)

(R)

(C)

(0)

Two Board members shall be chasm] by Virgil Lovell;

TWO Bomfi mambo-s shall be eleclad bythc property owners at the initial

trading ofOPOAI IL Plaintifis Ira-rein shall submil up toma (2}

nominees. Additional candidmes maybe nominated fi-om the floor at such

moctmg, provitlai the nomination is supported bya wfiltm petifi or. signed

by [m per cant (I0%) ormore of theproperly owners untitled lo vote. No

Defendant herein shall have the n'ghl to vote at such initial meelizrg.

Within [(21 ( [0) days after me OPOAI Ll's initial meeting. the {our (4)

Board members shall meet and claws: a fiflhmembcr. who shall be initiai

Chair of the Board. Themarine: for Chair shall he submitted to the

parties heroin for approval. who shalI have live (.5) days fi'am the dalc of

submission to cornmunioate objoclions in writing or the selection orChajr

shall be deemed approved.

The foflowirlg persons arem eligible 10 be nominated. or to serve on the

itfilial Board: Virgil Lovell. Carlos Lowell, Fred Lovell. Andy Hatcher,

Lon Bonadies. Dave Thomas. Bob Parker, Doug Lnngerbone. and Bill

Guilt.

Eng: 4 of 8
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(E) The above prone; shall be compieled no later than March 1. 2012.

3.

The initial 303.11 shall serve a lean ofmo (2) years. Any vacancies shall be filial as

pruvidai in paragrapll 2 above.

4.

At 111: and of the initial two�yam- mm the membership shall hold am election for a swarm!

rim-year term as provided in pmgmpli 2 above. The initial Beadmembers shall be eligible to

serve a second tum. Vacancies shall lac filled as provii'ied in paragraph 2 above.

5.

A! the and of the Board's second two-year IEITII, themumbership shall hold an eiecli011

{are third two-year term This election shall be free, [air and open and shall be held as provided

in the Bylaws. All panics hereto shall be eligible to run and vote ifqualified as provided in {he

Bylaws, but nomy hereto shallmaintainmy annual or pawer over the election precess.

6.

Once constituted as set forth harem the Board of' llnu CPO/kl I! shall be the governing

body or" 11::mandatory homoowncz's association of'l'he Orchard. The Board shali have full

power mid authority to bind the OPOAI II, to depoa't and extend funds. to 9911ch assessments

and oiher charges, to enact and amend bylaws, rules and policies. and to take any and all Ufllcl

Pagei of 3
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actions nuthmizcd by Georgia law. At the first meeting of the Board, the OPOAI ll shall ratil'y
the acIEOIis of11: parties to this lawsuit and take as its own the dutiw and responsibilities set out

herein.

'1.

All right. titic, and interest in and to the lakes and the gulchousc property shall be

tmnsficrrcd of record to (be OPOAIII'within um (10) days altar 1h: Board is selected.

3.

Any and .111 funds held byor under the control ormty party for assessments. fees, or alhEI

chames paid by any pcrson or entity to any pawl-tamed herein since December I. ZDIO shall be

twink-red to a bank account held byOPOAI 11 within can {10) dlys aim the Board is selected.

Eash party translating any such funds shall also proud: the Board with a full and :ompleie

accounting ofthe funds and a list ofpayais. as we]; as copies ofinvoiccs, mudled checks. or

rcwipts for all amounts expanded from any such fmds since the collection thereof. in addition to

the winds) of the paycets) ofmty such expended funds

9.

The OPOAI II shall hecomc the Trista: of the Trust Indcnmrc For the water system

within lei-410) days aim the Board is selected. Th: parties agree to cooperate in uecuting at!

docummis necessary to effect such tmnsfizr.

Pages ofs
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IO.

Ail liens for nonpayment of asseaniauis shall be assigned to [he OPOéJ I] wiiilin ten (10)

days after the Board is selected. Tile OPOAI 11 shall have fiill authority and disaefiair to resolve

said liens pursuant lo the ByLaws and applicable Georgia 12w.

1 5.

Until April [3. 2014, Virgil Lovell shall retain veto poiver ovu- lhe actions ofthe Boarci

oflhe OPOAl [II as provided in the Bylaws ofihe original association. On April 14. 2014,

VirgilLowcll's veto power shall cease and expire, and U1: Board shall lhmallw opera": as an

independent enlity~.

12.

On April 23, 2015 that shail be a Turnover of the OPOAI [I as provided iii die ByLaws

of the original associatioxi, whether 0:not there are any remaining lots owned by Virgil Lovell or

by any 0:1:in related :0 Virgil Lovell.

13.

The Developer. as that term is defined in the Deeiarzh'ims and the Bytaws of the original

association. is hereby dsignnied as: Granny Smith Properties. Inc. Any rights accorded to I11:

Developer which do not conflictwith the terms of this Order shall some to Granny Smith

Properties, [ne..pmvider1. bower-er. shut Granny Smifli Properties, Inc. shailbe subject to any

monuments. changes or revisions to the Declarations or ByLaws duly utoptcr] by the UPON 11.

Page 7 of 8
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14.

Each party 10 the abovevsl'yled case is hclrhyxesuaincd andmjoincd from anymm:
which interferesWM! 01' frustrates the implmxemmiozz of the teams ofthis Order. Thc parties

mu bcar Ihci: own cosrs m bringing and defending this action.

so ORDERED this thefiday ofOctober 2011.

JUDGE CRAKE
DEKALB SUPERIOR COURT. DiVisIOII IV
STONEMOUNTAIN JUDICIAL CIRCUIT

cc. Illelnnl F Ems.mm a. Han-mm
haul-l Cm. Wart: M'mrl.mw¢1 arm:

Page 8 of 3
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fl 'l'OGFII'HER V'Vl'l'H:

ALI/"MT TRACT or parcel of land lying and hub); in- Land Lou [£6 and [23 ml the Mill lam]
dim-id. Habclslwn County, Canada. and bu'ua Inls I. 2. .5. 8. 9. [0. ll. 12 and J3 nl'PImsc XII
([2) 0|" the Orchanl Subdivision. as per plal. of record rcmrtlc'tl :u Plat Book 42. pant: 215 of the
Halmsimm County. Georgia (Iced recon]: (SAID TRACT Rlil'liliRl'ZD TO HEREIN IL?
"PARCI'ZL THREE":

'l'OGl'l'l'l'IEllWI'J'H

All; THAT TRACT or pared aflnml lying and being in Land Lot "5 ol' the tall: lam! clislrivl.
Habcrsham Count}; Gtmngia. anrl beinglois l- 32 nl'Pllnsc VI (6) 01' the Orchard Suhdiviskm. as
per phu ol'rccorcl, recorded in Plat Book 42. Pay.- 216 of the Habcrshmn Counly. Georgia. deal
records. said plal. being incerpomled herein and made a part hereof by tell-mm (SAID TRACT
RET'IIZRRI'ZD T0 HEREIN A9 "PARCI'H. F()1 IR";
'1'( )GI'TI'HERWl'1H:

ALI.'1'HA'1"I'RACl'or parcel ol'land lying and beingin land Lots "5. 116. "7. 122, 123 and
124 0!" the l3tl1 land disLrict. Hnbcrslmn County, Georgia. amt! helm incl om: ol' 1111: map
prepared for the Orchard Subdivision by Lovell. Duvall. Millcr and Associates. Inc. thin] 31% 23.
[997. as per plaL ol' recon]. recorded in plat book 42. page 217 or Ihc Ilalmnham County.
Gcnrgia. deocl record LESS AND EXCl-Il'l' the Lands mfcntd to licrcinalmvc as Pan-cl; One.
Two. Three am! Four. said mun or parcel coulaiuimg flier reduction of the "Less and Ewen.
Parcels." 98.09 arrest, more or loss, firom lllc l80.l3 acres shovm on lhcjnly 25. 1997 plnl. saitl
plat being inmrpumted herein aml made a pan. humor by rcl'crcncc I'm a Inurc cnmplclc
description ul' the property

'1'0Clf'fI'HERWITI I:

ALL THAT TRACY or [laurel Orland lying and being it! Land lots 95 and 96 ol' the 13!}: land
district, Hahn-shalt: County. Geomia. and being Tract Few of lhe map Manual for (he ()rtlmnl
Subdivision 133' Lovell. Dmnll, Millcl- aml Associalm, Ina, dalml July 23. 1997, as per plal of
mconl rccmllml in plal. book 42, page 217 nl'lhc Ilaberslnun Cmmly Gemxia (Iced (trunk. said
pIaL bcillg incorporated had" and made a van. lmcol' by rclbmncc for a more complete
«Inscription. sail tractor panel containing 77.96 acres. more or less.
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'I'( JCI'TI'I-IBR VVI'I'I- I:

ALL'I'HA'I' 'I'RAC'1' or parwl 01' lam] lying and bangitl Land Lois [15, 116, 123 am] 124011111:
13111 liuul (lislricl 0fHabcrslmn County, Georgia, heinmlcsignalcd as phase 6A nl'Thc Orchard
Sulxlivisinn, as shown Oll a plan of survey 01' Phase 61'. by Davidscm [and S1Irvcyi11g. dalml Man-h
5, 1999. and recorded in Plal. Book 46, Pages 2|9 - 222. I'Iahcl'sham Cuunly, Gcmw'n rcmwls.
which plal, of survey is incur-perm herein by rcrcrcucc I'm a more annxwlclc dc soripamn;

TU (il'l'l'l'll'll'WITH:

ALL THA'I'TRACJ' or [rural of land lying ant] being in [iuui his 95. 9X5, 1 l4. "5. 1 "5, 117,
I22, 123, mu] [2'1- ol' the. [8111 disuiu ol' Hnbcmlwll Counly. Georgia, mnsislimg of 31) developed
lots located wilhiu Phase XIII of The ()rcluml Subtlivisiun. and more pm'ticuladg-r «Icscziixttl as
follows:

Al} ol'lms I. 2. 3, 4. 5, 6, 7. .0, I3, M, 15. 16, 17. 20, 22. 23, 9A». 25. 26. 27, 29, 30, 31. 32, 323, 34.
35, 38. 39, and 4-0 of Phase XIII, according to a sunny uuillcrl 'Tlnc Orchard-Phase XII 1",
prcpm'cd by Davidson Land Surveying. lnc.. Gwrgia Regislcml {and Surwyors, dated Nomnbcr
25. 2002, rccnrdul in PbiL Book 53, Pagls [17-1 19, Habcrslmnl Cmmly Records, which animal is
incorporated herein by reference for a more full and complete tlcscrilalioml ol'said pmpcny.

'11)Gb7l'Hl€l{WITH:

AIJ.'1'I-IA'1"1'1L&UI' or parcel 01' 1am! lying and beingin land Intmi of the 13-1. Land Disln'cl uf
Hahn-Nun": County. Georgia and hairy; more parliuflariy ducnhxl as Int 25. Phase 15 ol"l'hc
()rchal1l Suixlivixinn. as dcpiaul on the plat ol'sunvcy dated Scptclnlact' 13, 2004. and [ncparcd
by 6. DaVitlSOIl, Ccm'gia Rufislcral Land Survey»: No. 2580'. Saicl plat is ol'rcmnl in Plan

Book .56, Pm," 157-160, in the Olfioc of [he Clerk oflluc I-lahcrslnm Supcfit)z' Conn. "vibrant
is had and made to said plat and the record [hcrcol'for :4 MI am! complclc llcscn'lalim: ol' Lot 25.
Phase 15. as depicted dlcmolx.

All of the almvc-dwcribcd properly having been subjected Io lhc Dcchlmliml 01' Covcmmls mu!
RmhichOIL's for The Orchard. dated November 21. £988 and Ihe Third. Fmmh. l-'ililu. Sixlll mud

'l'cuflx Annulment; to the Dcclarau'w of Coveuamts mud Rcsuiukms, whidx Dorlaminu :qu
Amcnchmnls hate bccu mcmdczl in Illc oll'mc of flu: Clark 01' the Supuim- Court ol~ l-Iabcrslmu
County. Guam-in.

IEND 0'!" ExHllil'l' '3']

q
IcK
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PEASEli
All that tract of land according to a survey entitled "The
Orchard-Phase 14," by Davidson Land Surveying, Inc., G.R.L.S.,
dated July 28, 2004, recorded in Plat Book 56. pages 134-138 of
the Habersham County, Georgia Plat: Records. Said plat is
incorporated herein by reference and made a part of this
description.

PHASE 1?

All that tract of land according to a survey entitled "The
Orchard-Phase 17.' by Davidson Land Surveying, Inc., G.R.L.S.,
dated July 25, 2004, recorded in Plat Book 54, pages 159 of the
Habersham County, Georgia Plat Records. Said plat is incorporated
herein by reference and made a part of this description.
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HABERSHWMCEWS J"
DEED FOR PUBLIC USE

[lb

STA'I'E OF GEORGIA,
COUNTY OF HABERSHAM.

THIS CONVEYANCE made and executed the 5'" day ofOctober, in the year of 1999, betweenVIRGIL E. LOVELL, Grantor, and Party of the First Part and HABERSHAM COUNTY, Grantee, and
Party of the Second Part

WITNESSETH:
THAT THE SAID PARTY of the First Part, for and in consideration of the benefit to the citizens

ofHabersham County by the construction and installation of a water tank and 1n consideration of the sum of
ONE AND NO/100 ($1.00) DOLLAR, in hand paid, the receipt and sufficiency of which is hereby
acknowledged, the Party of the First Part hereby grants, bargains, sells and conveys to Party of the Second
Part and its successor in office or successor governing authority or board the following described property:

ALL THAT TRACT or parcel of land lying and being in Land Lots 122 and 123 of the 13'"
Land District ofHabersham County, Georgia, and being Lot 20, Phase IX (9) ofThe Orchard
Subdivision as per plat of record, recorded in Plat Book 38, Page l7, of the Habersham
County, Georgia, deed records, said plat being incorporated herein and made a part hereof
by reference.

The above described property is conveyed subject to Declaration of Covenants and
Restrictions for "The Orchard" dated November 21, 1988, recorded in the office of the Clerk
ofSuperior Court ofHabersham County, GeorgiaDeed Records in Deed Book 240, Pages 419,
et seq.; as amended by an instrument dated March 13, 1989, recorded in Deed Book 244, Page
25; and as further amended by an instrument dated April 5, 1989, recorded in Deed Book 244,
Page 396, et seq., and as further amended by an instrument dated August 22, 1994, and
recorded in Deed Book 322, Page 491, et seq., in aforesaid records.

T0HAVEANDHOLD said bargained premises, togetherWith all and singular the rights,members,
and appurtenances thereof, to the same being, belonging, or in anywise appertaining, to the only proper use,
benefit and behoofof 1t, the said Party of the Second Part, its successors and assigns, forever, 1n fee simple

AND THE SAID Party of the First Part, for his executors, and administrators, will warrant and
forever defend the right and title of the above described property unto the said Party of the Second Part, its
successors and assigns, against the claims of all persons whomsoever.

I BE IT NOTICED, delivery and acceptance of this deed shall not be complete until such time
as the deed is accepted by a majority vote of the Board of Commissioners ofHabersham County in a
regularly scheduled or specially called meeting of the Board.

DELIVERYOF THISDEED was accepted by amajority vote of the Board ofCommissioners
ofHabersham County on the day of

INWITNESSWHEREOF, Party of the First Part has her unt et hand and affi his seal,
the

' AZ'LMCE SEAL)
Wimes Print NameMWilgilE Lovell

tidbit /17/�L(//
Nata?!

"Public
- .. -(SEAL)

My mission Expires: Z r I i -.9000
'"Thmccumy (1W7;

nsmne Tmmior Ta

19

t his
e day WMt

("3411.11
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Office of County Commissioners
' 130 Jacob's Way, Suite 301, Clarkesville, GA 30523

HAB ERSHApt COUNTX' 706�839�0200 Fax: 706�839�0209
GEORGIA fis'l'. 1818 -

WWW.habeIShamga.C0m

April 20, 2023

Mr. Thomas Wigley, CEO
The Orchard Property Owners Association II, Inc.
229 Pippiri Circle

"Clarkesvilple, GA 30§23

Dear Mr. Wigley:

As you and The Orchard Property Owners Association II, Inc. (The Orchard) are aware,Habersham County (HC) is the owner of Lot. 20, Phase 9 ofThe Orchard subdivision by ViItlle ofthat certain Habersharn County Deed for Public Use conveyed to Habersham County by Virgil E.Lovell on October 5, 1999, recorded in Deed Book 489, Page 910, Habersham County records. Thedeed expressly conveyed Lot 20 subject to the Declaration of Covenants and Restrictions for the
Orchard subdivision dated November 21, 1988, as amended. The covenants restrict the use of all
lots within the subdivision to residential uses. However, a water tower was constructed on the lot
many years ago, presumably shortly after HC received the deed. The water tower is owned by the
City ofDemorest. Essentially, this creates a ground lease from HC to the City for public use.

HC has determined to proceed in erecting a public communications tower for use in its
emergency response system. There were two issues considered by HC before deciding to proceedwitlithe erection of the communications tower on this site. Before discussing the legal issues, it should be
noted that HC has sought to shorten the tower below 200 feet in height so as to remove the
requirement for a flashing light on top. In response the technical group advising the County has
approved a shorter tower of 190 feet in height which does not compromise the effectiveness and
feasibility of the tower at this site. Also,Mmflultiple alternate sites have been considered with none
offerinIgwthe coverage or feasibility'of this Site. Thus, the County iiiiEiids {6 proceed with'constructionof the communications tower on its property.

As mentioned above, there are two primary issues: (1) whether the exercise of eminent
domain can be used to free the lot from the restrictive covenants and (2)whether the County has the
right to use the lot for public purposes without the exercise of eminent domain given the fact that the
County owns the lot and has used the lot for public purposes for approximately 20 years or longer.

The Georgia Constitution grants the County a right to condemn property for "any public
purpose". See Ga. Const. Art. IX. Sec. II. Par. V. In the general provisions applicable to the exerciseof the power of eminent domain, the term "interest" is defined as any title or nontitle interest other
than fee simple title. O.C.G.A. § 22�1-1 (6). Thus, Habersham County has the statutory authority toexercise the power of eminent domain as to any interest in property intended for public use and this
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definition would give the County the authority to condemn any interest in file property, such as
easelnents. This broad definition would also apply to any interests created by restrictive
covenants. Notwithstanding the County's authority to condemn, there is an underlying issue as to
whether restrictive covenants are construed as property rights. In that regard, Georgia law provides
that restrictive covenants do not create propergg rights iii favor of surrounding propergg owners which
would give the surrounding property owners the right to enjoin the government's right to use the lot
for public purposes. This particular issue was addressed by the Supreme Court of Georgia in Andaman
2/. Lynch, 188 Ga. 154, 3 S.E.2d 85 (1939). In Andaman, a lot owner in a subdivision sought to sell his
lot to Fulton County for use as a public road. Other lot owners within the subdivision filed an action
to enjoin the transaction claiming that the restrictive covenants for the subdivision prevented this
use. The trial court dismissed the lawsuit and the lot owners appealed. The Supreme Court upheld
the dismissal of the lawsuit as the Court determined that the covenants did not convey property rights
to the surrounding lot owners. Further, the Georgia Supreme Court further reasoned that if restrictive
covenants were construed to burden the free right of the county to acquire and use the property for
the purpose of establishing a new public road, such a construction would be contrary policy and
void. The Court ruled that the restrictions should be construed as "not intended to apply so as
to prevent the county authorities from acquiring and using any of the lots for the purpose of
a public road, or to prevent anyone from selling or dedicating his lot for that purpose."

Notwithstanding the fact that HC has the legal right to use eminent domain to condemn any
interest in this parcelwhichwould prevent the construction of the communication tower, it is obvious
that HC has the fight to construct the tower without condemnation. This parcel is uniquely situated
in that (a) HC owns the lot in quesn'on; (b) the warranty deed in favor ofHC was for public use and
(c) HC has used the lot for public purposes formore than 20 years. Under Anderson, the surrounding
property owners have no right to enjoin the construcdon of the tower since they have no property
rights in the property. Consequently, HC will proceed to construct the necessary tower on parcel 20
for the public health, safety and welfare of the citizens of Habersham County. Our hope is that the
residents ofThe Orchard also recognize the necessity of the tower and how it affects the health, safety
and welfare ofALL citizens of Habershatn County.

Sincerely:

Ty A
'

Chairman
_

- Habersham County Board of Commissioners
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IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

CIVIL ACTION NO.:

VERIFICATION

Personally appeared before the undersigned attesting officer Kimberly Dimick, who, afier

being first duly sworn, states under oath that she is the President of The Orchard Property Owners

Association H, Inc. (the "Association"), and, as such, she is authorized by the Association to make

this Verification on behalfofthe Association, and that the facts set forth in the Association's Verified

Complaint for Permanent Injunctive Relief are true and correct to the best of her knowledge and

l (
Kimberly Diniiék, PFeZident
The Orchard Property Owners Association II, Inc.

belief.

Sworn and subscr'bed
before me this day

-15-

THE ORCHARD PROPERTY
OWNERS ASSOCIATION II, INC.

Plaintiff,

V

HABERSHAM COUNTY, GEORGIA

Defendant.

)\\\\\
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My Co 1ss10n Expires


